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PREFACE

Getting the Deal Through is delighted to publish the eleventh edition 
of Shipping, which is available in print, as an e-book and online at 
www.gettingthedealthrough.com.

Getting the Deal Through provides international expert analysis in 
key areas of law, practice and regulation for corporate counsel, cross-
border legal practitioners, and company directors and officers. 

Throughout this edition, and following the unique Getting the Deal 
Through format, the same key questions are answered by leading 
practitioners in each of the jurisdictions featured. Our coverage this 
year includes new chapters on Marshall Islands and Mexico.

Getting the Deal Through titles are published annually in print. 
Please ensure you are referring to the latest edition or to the online 
version at www.gettingthedealthrough.com.

Every effort has been made to cover all matters of concern to 
readers. However, specific legal advice should always be sought from 
experienced local advisers. 

Getting the Deal Through gratefully acknowledges the efforts of all 
the contributors to this volume, who were chosen for their recognised 
expertise. We also extend special thanks to the contributing editor, 
Kevin Cooper, of MFB Solicitors, for his continued assistance with this 
volume.

London
June 2018

Preface
Shipping 2019
Eleventh edition
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Hong Kong
Andrew Rigden Green and Evangeline Quek
Stephenson Harwood

Newbuilding contracts

1 When does title in the ship pass from the shipbuilder to the 
shipowner? Can the parties agree to change when title will 
pass?

Under Hong Kong law, the Sale of Goods Ordinance (SGO) applies to a 
contract for the construction of a ship. Normally, under the SGO, title 
passes upon delivery and acceptance. This may be varied by the provi-
sions of the sale contract. In other words, the parties are, in principle, 
free to agree whatever they like. Normally, the title in the ship passes 
from the shipbuilder to the shipowner on delivery, which will be pro-
vided in the shipbuilding contract. While under most circumstances, 
payment by the buyer is by instalment, often the final instalment and 
delivery are simultaneous.

As the instalments are prepayments of the sale price and the 
shipowner has no title, he or she will usually protect him or herself 
by requiring that a refund guarantee be issued on behalf of the ship-
builder in return for payment of each instalment. When the shipbuilder 
is not able to provide a refund guarantee (to secure the return of any 
pre-delivery instalments in the event of non-delivery), the shipbuilding 
contract may provide for the progressive transfer of the title of the ship 
as the construction progresses. When contractual provisions specify 
that the ship is completed after it has passed sea trials, it signifies that 
title passes only upon successful completion of such trials.

If there is no provision in the shipbuilding contract as to title, the 
parties must rely on the position implied by law. The implied position in 
relation to the transfer of title on a newbuilding contract is specified in 
section 20(1), rule 5 of the SGO, ‘where there is a contract for the sale of 
unascertained or future goods by description and goods of that descrip-
tion and in a deliverable state are unconditionally appropriated to the 
contract… the property in the goods thereupon passes to the buyer’. 
Under section 2 of the SGO, goods are in a ‘deliverable state’ when they 
are ‘in such a state that the buyer would under the contract be bound to 
take delivery of them’. Therefore, the title would normally pass upon 
delivery and acceptance.

2 What formalities need to be complied with for the refund 
guarantee to be valid?

A refund guarantee is a contract of guarantee. Accordingly, it must be 
supported by consideration unless it is made as a deed. The position 
under English law is that a guarantee must be in writing or evidenced 
in writing. The position under Hong Kong law is different. There is no 
requirement that a guarantee must be in writing. A guarantee may be 
proved in the same way as any other contract.

3 Are there any remedies available in local courts to compel 
delivery of the vessel when the yard refuses to do so?

If a vessel has been completed, it may be possible to apply for and obtain 
an order for specific performance to compel the shipyard to deliver the 
vessel. That said, it is important to note that specific performance is a 
discretionary remedy under Hong Kong law. Therefore, there is a risk 
that the Hong Kong court may not grant an order for specific perfor-
mance. Such an order is not usually granted if compliance with it would 
require detailed judicial supervision. Accordingly, if a vessel is not com-
plete, such an order may not be granted to compel the builder to com-
plete and deliver the vessel.

4 Where the vessel is defective and damage results, would a 
claim lie in contract or under product liability against the 
shipbuilder at the suit of the shipowner; a purchaser from 
the original shipowner; or a third party that has sustained 
damage?

If a vessel is defective and damage results, the way that the claim is 
brought will depend on the party bringing the claim. A shipowner, a pur-
chaser from the original shipowner and a third party that has sustained 
damage all have potential causes of action against the shipbuilder.

If a shipowner brings the claim, the shipowner’s claim will usually 
be for breach of the contract with the shipbuilder. A shipbuilding con-
tract usually contains an express term as to quality. Even if the ship-
building contract does not expressly contain such a term, the shipowner 
may rely on the implied condition under section 16(2) of the SGO that 
the vessel shall be of merchantable quality. The shipowner may also 
rely on section 16(3) of the SGO that where the buyer makes known to 
the seller any particular purpose for which the goods are being bought, 
there is an implied condition that the goods supplied under the contract 
are reasonably fit for that purpose. 

A purchaser from the original shipowner would usually not be able 
to claim against the shipbuilder as they are not a contractual party to 
the shipbuilding contract. As a result, the purchaser will normally only 
be able to claim in contract against the original shipowner under the 
sale and purchase contract. To get around this legal impediment, it may 
be a condition of the sale that the warranty in the shipbuilding contract 
is transferred from the original shipowner to the purchaser.

A third party who has suffered damage may be able to bring a claim 
in the tort of negligence against the shipbuilder for failing to exercise 
reasonable care in building the vessel. The third party must show that 
the shipbuilder owed him a duty of care under the principles estab-
lished in the case of Donoghue v Stevenson [1932] AC 562 1932 SC (HL) 
31. 

Ship registration and mortgages

5 What vessels are eligible for registration under the flag of your 
country? Is it possible to register vessels under construction 
under the flag of your country?

A vessel can be registered on the Hong Kong Shipping Register if the 
following conditions are satisfied:
• the majority interest (ie, more than half of the shares) in the vessel 

is owned by one or more qualified persons, or the vessel is operated 
under a demise charter by a body corporate being a qualified 
person; and

• a representative person is appointed in relation to the vessel.

A ‘qualified person’ must be:
• an individual holding a valid Hong Kong identity card and who is 

ordinarily resident in Hong Kong;
• a body corporate incorporated in Hong Kong; or
• a registered non-Hong Kong company under section 2(1) of the 

Companies Ordinance.

In Hong Kong, as long as all documents necessary for the ship’s reg-
istration are provided to the Hong Kong Shipping Register, in theory 
a ship can be registered even if the ship is still under construction. In 
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practice, it is usually impossible to meet the registration requirements 
as the shipyard usually will not release the builder’s certificate while 
the vessel is still under construction and the original builder’s certifi-
cate is required for registration.

6 Who may apply to register a ship in your jurisdiction?
For a ship that is owned by one or more qualified persons, an applica-
tion for registration shall be made by the person or persons applying to 
be registered as owner, or by an individual or individuals authorised to 
act on such person or persons’ behalf.

For a ship that is operated under a demise charter by a body cor-
porate being a qualified person, an application for registration shall be 
made by both the demise charterer and the owner, or by an individual 
or individuals authorised to act on its or their behalf.

7 What are the documentary requirements for registration?
There are three types of registration:
• full registration;
• provisional registration; and
• demise charter (bareboat charter) registration.

The following documents (which must be original, unless otherwise 
specified) are required to be submitted for full registration:
• application form for ship registration;
• form of authority for making and signing applications and declara-

tions, where necessary;
• declaration of entitlement to own a ship registered in Hong Kong 

(where a ship has more than one owner, a separate declaration of 
entitlement must be made by each owner);

• title documents (ie, a builder’s certificate for a new ship, a duly exe-
cuted bill of sale for a ship purchased by the owner, a court order 
for an auctioned ship or a certificate of ownership (issued by the 
current registry of the ship) for reflagging a ship without change of 
ownership);

 • a copy of certificate of ownership showing no registered encum-
brance for the ship (not applicable to a new ship or where the ship is 
being reflagged without a change of ownership);

• original or copy of certificate or evidence of deletion from previous 
registry if it is not a new ship;

• certified true copy of certificate of incorporation or registration in 
Hong Kong of the owner or Hong Kong identity card of the owner, 
as appropriate;

• certified true copy of certificate of incorporation and memoran-
dum of association of the representative person appointed in rela-
tion to the ship, where applicable;

• original or copy of certificate of survey giving the principal particu-
lars of the ship, international tonnage, etc; and

• original or copy of certificate or declaration of marking of ship 
completed by the master of the ship or an authorised surveyor.

For provisional registration, photocopies or certified true copies are 
acceptable for stipulated documents.

For full or provisional registration of a vessel on demise charter, the 
following additional documents are required to be submitted:
• form of authority for making and signing applications and declara-

tions by the demise charterer, where necessary;
• certified true copy of certificate of incorporation or registration in 

Hong Kong of the demise charterer; and
• declaration of entitlement to register a ship in Hong Kong by the 

demise charterer, together with a true and complete copy of the 
demise charter party made between the owner and the demise 
charterer with consent to register the ship in Hong Kong.

8 Is dual registration and flagging out possible and what is the 
procedure?

Dual registration and flagging out are not possible in Hong Kong.

9 Who maintains the register of mortgages and what 
information does it contain?

The Hong Kong Shipping Registry and the Hong Kong Companies 
Registry maintain the register of mortgages.

Information contained on the Shipping Register includes:

• the name and address of each mortgagor;
• the official number and name of the ship;
• the name and address (or, in the case of a body corporate, place of 

incorporation) of the mortgagee; and
• particulars of any documents or transactions, the obligations 

whereunder are secured by the mortgage.
 
Information regarding the mortgage contained on the Companies 
Registry includes:
• name of the mortgagor; 
• description of the instrument creating or evidencing the mortgage 

together with a certified true copy of the instrument; and
• name and address of the mortgagee.

Limitation of liability

10 What limitation regime applies? What claims can be limited? 
Which parties can limit their liability?

The Convention on Limitation of Liability for Maritime Claims 1976 
as amended by the 1996 Protocol (the Limitation Convention) has the 
force of law in Hong Kong (per section 12 of the Merchant Shipping 
(Limitation of Shipowners Liability) Ordinance (MSLO)). The applica-
tion of the provisions of the Limitation Convention is qualified by sec-
tions 13 to 23 of the MSLO.

Increase of tonnage limits, as introduced by the International 
Maritime Organization in June 2015, came into force on 4 December 
2017 as incorporated into the MSLO. 

The persons entitled to limit their liability under the convention 
include shipowners, charterers, managers, operators, salvors and any 
person for whose act, neglect or default the previous parties are respon-
sible, as well as the insurers of the liability of those parties. The claims 
that can be limited are set out in article 2 of the Limitation Convention. 

Under section 13 of the MSLO, the word ‘ship’ includes any air-
cushioned vehicle designed to operate in or over water while so 
operating; and any structure (whether completed or in the course of 
completion) launched and intended for use in navigation as a ship or 
part of a ship. Under section 14 of the MSLO, the right to limit liability 
under this ordinance applies in relation to any ship, whether seagoing 
or not.

11 What is the procedure for establishing limitation?
Limitation actions must be commenced in the Admiralty list of the 
Court of First Instance. The writ must name at least one of the defend-
ants that has a claim against the limiting party and must then be served 
on at least one of the defendants referred to by name. As long as the 
requirements of Order 75 rule 4 of the Rules of the High Court (RHC) 
have been fulfilled, it is possible to serve the writ out of the jurisdiction.

A party can invoke limitation of liability before constituting a limi-
tation fund. However, there may be advantages to setting up a limita-
tion fund, for example, making use of the rights contained in article 13 
of the Limitation Convention. 

It is not possible under Hong Kong law to constitute a limitation 
fund before legal proceedings have been initiated. 

According to article 11 of the Limitation Convention, a fund may 
be constituted, either by depositing the sum or by producing a guar-
antee acceptable under the legislation of the state party to the con-
vention where the fund is constituted and considered to be adequate 
by the court or other competent authority. In Hong Kong, those who 
want to constitute a limitation fund do so by paying into court a sum of 
money calculated in accordance with articles 6 and 7 of the Limitation 
Convention. 

12 In what circumstances can the limit be broken? Has limitation 
been broken in your jurisdiction?

Article 4 of the Limitation Convention provides that a party shall not be 
entitled to limit its liability if it is proved that the loss resulted from its 
personal act or omission, committed with the intent to cause such loss, 
or recklessly and with knowledge that such loss would probably result. 
Cases demonstrate that it is extremely difficult to break this limit. As 
at the date of writing, there is no reported Hong Kong case in which 
limitation has been broken.

© Law Business Research 2018



Stephenson Harwood HONG KONG

www.gettingthedealthrough.com 113

13 What limitation regime applies in your jurisdiction in respect 
of passenger and luggage claims?

The Athens Convention relating to the Carriage of Passengers and their 
Luggage by Sea 1974 (Athens Convention) is in force in Hong Kong by 
virtue of section 3 of the MSLO.

Pursuant to article 7 of the Athens Convention, the liability of the 
carrier for the death of or personal injury to a passenger shall in no case 
exceed 46,666 units of account per carriage. If a carrier’s principal 
place of business is in Hong Kong, the Chief Executive may by order 
specify a limit in substitution for, but not lower than, the limit specified 
above.

In relation to a carrier’s liability for the loss of or damage to cabin 
luggage, this shall in no case exceed 833 units of account per passen-
ger, per carriage. The liability of the carrier for the loss of or damage 
to vehicles including all luggage carried in or on the vehicle shall in no 
case exceed 3,333 units of account per vehicle, per carriage. The liability 
of the carrier for the loss of or damage to luggage other than that men-
tioned above shall in no case exceed 1,200 units of account per passen-
ger, per carriage.

The carrier and the passenger may agree that the liability of the 
carrier should be subject to a deductible, which is to be deducted from 
the loss or damage. Deductibles cannot exceed 117 units of account in 
the case of damage to a vehicle and cannot exceed 13 units of account 
per passenger in the case of loss of or damage to other luggage.

Port state control

14 Which body is the port state control agency? Under what 
authority does it operate?

The Marine Department of the Hong Kong Special Administrative 
Region is the port state control (PSC) agency. The Marine Department 
is authorised to perform this function by the Director of Marine.

The Marine Department carries out inspections in accordance 
with the provisions of IMO Resolution A.1052(27) and the Tokyo 
Memorandum of Understanding Port State Control Manual.

15 What sanctions may the port state control inspector impose?
If serious deficiencies are noticed, the ship will be detained under the 
PSC regime, and the ship’s agent or owner, classification society and 
flag state will be notified of the detention as well as the requirement 
for rectification. Serious deficiencies affecting the seaworthiness of 
the vessel or the safety of the crew or causing damage to the marine 
environment must be rectified before the ship departs. Inspection visits 
for establishing that deficiencies have been rectified are charged at an 
hourly rate on work done.

16 What is the appeal process against detention orders or fines?
Under section 66 of the Shipping and Port Control Ordinance, if any 
person is aggrieved by a direction, decision or act of the Director of 
Marine, or any other person, performing or exercising any function, 
duty or power under that Ordinance, he or she may, within 14 days after 
the date on which the direction, decision or act was given, made or 
done, or the date on which he was notified of the direction, decision or 
act, appeal to the Chief Executive against the direction, decision or act 
by lodging the grounds of the appeal in writing with the Chief Secretary 
for Administration.

Classification societies

17 Which are the approved classification societies?
The Hong Kong government has authorised the following classification 
societies to conduct statutory surveys and certification for cargo ships 
registered in Hong Kong:
• American Bureau of Shipping;
• Bureau Veritas;
• China Classification Society;
• DNV GL;
• Lloyd’s Register;
• Nippon Kaiji Kyokai;
• Korean Register of Shipping; 
• Rina Services SpA; and
• Russian Maritime Register of Shipping.

18 In what circumstances can a classification society be held 
liable, if at all?

Usually, classification societies exclude their liability under contract.
A classification society may be liable under the tort of negligence 

if the claimant establishes that the classification society owed a duty 
of care and the duty of care was breached. However, in England, the 
landmark case, Marc Rich & Co v Bishop Rock Marine (the Nicholas H) 
[1995] 2 Lloyd’s Rep. 299, established that classification societies do not 
owe a duty of care towards third parties in respect of their classification 
and certification duties. This was a decision of the House of Lords in 
1995 and it is not strictly binding (but may be followed) in Hong Kong. 
On the other hand, recent international developments on this issue 
may lead the Court of Final Appeal of Hong Kong to decide differently 
should a new case come to its attention.

Collision, salvage, wreck removal and pollution

19 Can the state or local authority order wreck removal?
Under section 21(1) of the Shipping and Port Control Ordinance, the 
Director of Marine has the power to give to an owner or master of, or 
other person who claims or appears to the Director to exercise control 
over a vessel that has sunk in the waters of Hong Kong, such directions 
as he or she thinks fit in respect of the removal, movement, anchoring, 
mooring, securing, raising or destruction of the said vessel.

20 Which international conventions or protocols are in force in 
relation to collision, wreck removal, salvage and pollution?

Hong Kong is party to the Brussels Collision Convention 1910. Under 
section 9 of the Merchant Shipping (Collision Damage Liability and 
Salvage) Ordinance, the provisions of the International Convention on 
Salvage 1989 have the force of law in Hong Kong.

With regard to pollution, the following international agreements 
apply in Hong Kong:
• Protocol of 1992 to amend the International Convention on Civil 

Liability for Oil Pollution Damage 1969, signed on 27 November 
1992, as amended in 2000;

• International Convention Relating to Intervention on the High 
Seas in cases of Oil Pollution Casualties, 29 November 1969, its 
Protocol signed on 2 November 1973 and as amended in 1991, 
1996, 2002 and 2007;

• Convention on the Prevention of Marine Pollution by Dumping of 
Wastes and Other Matter, 29 December 1972, and 1978 amend-
ments to Annexes I and II concerning incineration at sea, and as 
amended in 1980, 1989 and 1993;

• Protocol of 1996 to the Convention on the Prevention of Marine 
Pollution by Dumping of Wastes and Other Matter, 7 November 
1996, as amended in 2006;

• International Convention for the Prevention of Pollution from 
Ships, 2 November 1973, as modified by the Protocol signed on 
17 February 1978, and Annexes III and V to the convention and 
amendments in 1984, 1985, 1987, 1989, 1990, 1991, 1992, 1994, 
1995, 1996, 1997, 1999, 2000, 2001, 2003, 2004, 2006, 2007, 2009, 
2010, 2011, 2012, 2013, 2014, 2015 and 2016, and the Protocol of 
1997 as amended in 2005, 2008, 2010, 2011, 2012, 2014 and 2016; 

• Protocol of 1992 to amend the International Convention on the 
Establishment of an International Fund for Compensation for Oil 
Pollution Damage 1971, signed on 27 November 1992, as amended 
in 2000; and

• International Convention on Oil Pollution Preparedness, Response 
and Cooperation, 30 November 1990, as amended in 2000.

The International Convention on Civil Liability for Bunker Oil 
Pollution Damage 2001 is implemented in Hong Kong by the Bunker 
Oil Pollution (Liability and Compensation) Ordinance.

21 Is there a mandatory local form of salvage agreement or is 
Lloyd’s standard form of salvage agreement acceptable? Who 
may carry out salvage operations?

In Hong Kong, there is no mandatory local form of salvage agreement 
and Lloyd’s open form is acceptable in Hong Kong. However, parties 
can agree on their own terms and conditions. There are no restrictions 
on who may perform salvage services in Hong Kong.
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Ship arrest

22 Which international convention regarding the arrest of ships 
is in force in your jurisdiction?

Hong Kong is a signatory to the International Convention Relating to 
the Arrest of Seagoing Ships, Brussels, 10 May 1952.

23 In respect of what claims can a vessel be arrested? In what 
circumstances may associated ships be arrested? Can a 
bareboat (demise) chartered vessel be arrested for a claim 
against the bareboat charterer? Can a time-chartered vessel 
be arrested for a claim against a time-charterer?

Generally, a plaintiff may arrest a vessel for claims pursuant to mari-
time liens or for claims falling within the following categories:
• any claim to the possession or ownership of a ship or to the owner-

ship of any share therein;
• any question arising between the co-owners of a ship as to posses-

sion, employment or earnings of that ship;
• any claim in respect of a mortgage of or charge on a ship or any 

share therein; or
• any claim for the forfeiture or condemnation of a ship or of goods 

which are being or have been carried, or have been attempted to be 
carried, in a ship, or for the restoration of a ship or any such goods 
after seizure, or for droits of Admiralty.

For the types of claims listed below, in certain circumstances it is also 
possible to arrest sister ships: 
• any claim for damage done by a ship;
• any claim for loss of life or personal injury sustained in conse-

quence of any defect: 
• in a ship; or
• in its apparel or equipment; or
• in consequence of the wrongful act, neglect or default of the 

owners, charterers or persons in possession or control of a ship;
• or the master or crew of a ship; or
• any other person for whose wrongful acts, neglects or defaults 

the owners, charterers or persons in possession or control of 
a ship are responsible; being an act, neglect or default in the 
navigation or management of a ship, in the loading, carriage or 
discharge of goods on, in or from the ship; or

• in the embarkation, carriage or disembarkation of persons on, 
in or from the ship;

• any claim for loss of or damage to goods carried in a ship;
• any claim arising out of any agreement relating to the carriage of 

goods in a ship or to the use or hire of a ship;
• any claim in the nature of salvage;
• any claim in the nature of towage in respect of a ship or an aircraft;
• any claim in the nature of pilotage in respect of a ship or an aircraft;
• any claim in respect of goods or materials supplied to a ship for its 

operation or maintenance (note: this claim is in respect of what are 
commonly described as ‘necessaries’, namely bunker fuel, repairs, 
spare parts, paints and the like);

• any claim in respect of the construction, repair or equipment of a 
ship or dock charges or dues;

• any claim by a master or member of the crew of a ship for wages 
(including any sum allotted out of wages or adjudged by a superin-
tendent to be due by way of wages);

• any claim by a master, shipper, charterer or agent in respect of dis-
bursements made on account of a ship;

• any claim arising out of an act which is or is claimed to be a general 
average act; or

• any claim arising out of bottomry.
 
A demise-chartered vessel may therefore be arrested for a statutory 
claim against the demise-charterer if he or she is still the demise-
charterer when the writ is issued. A vessel on time-charter when the 
action is brought cannot be arrested for a statutory claim against the 
time-charterer, but sister vessels wholly and beneficially owned by the 
time-charterer at that time can be arrested.

24 Does your country recognise the concept of maritime liens 
and, if so, what claims give rise to maritime liens?

Hong Kong courts recognise the concept of maritime liens. Claims that 
give rise to maritime liens are those arising from damage caused by a 
ship, salvage, crew’s wages, master’s wages and disbursements, and 
(now obsolete) bottomry and respondentia.

25 What is the test for wrongful arrest?
The arrested party must prove bad faith or malice or gross negligence 
on the part of the arresting party.

26 Can a bunker supplier arrest a vessel in connection with a 
claim for the price of bunkers supplied to that vessel pursuant 
to a contract with the charterer, rather than with the owner, of 
that vessel?

A bunker supplier can only arrest a vessel if it shows that it contracted 
directly with the vessel’s owner or bareboat charterer. Even if the bun-
ker supply contract with the charterer provides that the supplier has 
a lien on the vessel under the law governing that contract, this would 
have no effect because the owners are not party to that contract.

27 Will the arresting party have to provide security and in what 
form and amount?

Under Hong Kong law, it is not necessary for the arresting party to 
provide counter-security. That said, the arresting party usually has to 
provide an undertaking (usually a solicitor’s undertaking) to pay the 
bailiff ’s expenses of the arrest (maintaining the ship under arrest, 
including watchman’s fees, launch hire, provision of crew, victualling, 
bunkers, etc).

28 How is the amount of security the court will order the 
arrested party to provide calculated and can this amount be 
reviewed subsequently? In what form must the security be 
provided? Can the amount of security exceed the value of the 
ship?

The amount of the security is subject to the court’s discretion. Usually, 
the amount of security must be reasonable, which means the claimant’s 
reasonably arguable best case, plus interest and costs. The amount of 
the security cannot exceed the value of the ship.

Normally, an agreed form of contractual security is provided with-
out an application to court. Usually, a protection and indemnity insur-
ance (P&I) club letter of undertaking serves this purpose. Alternatively, 
a bail bond can be provided to the court as security. 

29 What formalities are required for the appointment of a lawyer 
to make the arrest application? Must a power of attorney 
or other documents be provided to the court? If so, what 
formalities must be followed with regard to these documents?

A power of attorney is not required to appoint a lawyer to make 
the arrest application. Solicitors representing the plaintiff will usu-
ally require written instructions before proceeding with the arrest. 
No notarisation of documents is required for the arrest application. 
Documents required to make an arrest application include an in rem 
writ with acknowledgement of service, a warrant of arrest, an affidavit 
in support of the arrest, a praecipe of warrant of arrest, a praecipe for 
service of the writ by a bailiff and an undertaking to pay the bailiff ’s 
expenses.

30 Who is responsible for the maintenance of the vessel while 
under arrest?

The costs of the arrest, care and custody of the vessel are usually paid by 
the arresting party and the arresting party is required to reimburse the 
expenses of arrest to the bailiff. Nevertheless, as the bailiff ’s expenses 
rank first in priority of claims against the proceeds of the sale of the 
vessel, it is likely that the arresting party is able to recover the bail-
iff ’s expenses from the defendant when the vessel is sold. Although, 
as a condition of the release, the party that has been arrested may be 
required to pay these maintenance expenses.
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31 Must the arresting party pursue the claim on its merits in 
the courts of your country or is it possible to arrest simply to 
obtain security and then pursue proceedings on the merits 
elsewhere?

The arresting party does not need to pursue the claim on its merits in 
the courts of Hong Kong. It is possible to arrest the vessel so as to obtain 
security and then pursue proceedings on the merits elsewhere.

32 Apart from ship arrest, are there other forms of attachment 
order or injunctions available to obtain security?

The main remedy and method available to obtain security is by way of 
obtaining a Mareva injunction in Hong Kong. A Mareva injunction is an 
injunction order of the court restraining the debtor from disposing of, 
or dissipating, its assets in Hong Kong (including its bank accounts).

In order for the Hong Kong court to grant a Mareva injunction, the 
creditor must show, among other things, that it has a good arguable case 
against the debtor, that the balance of convenience is in favour of grant-
ing the injunction order, that there are assets within Hong Kong and 
that there is a real risk of dissipation of assets, or removal of assets from 
Hong Kong, which would render the creditor’s judgment of no effect. 
Where there is no direct evidence on the risk of dissipation, some kind 
of dishonest conduct on the part of the debtor may be required for the 
court to infer risk of dissipation. 

Further, it is usually necessary for the creditor to provide an under-
taking (or if requested by the court, a payment of security into court) 
to pay damages to the debtor if the court later decides that the Mareva 
injunction was wrongfully granted. 

33 Are orders for delivery up or preservation of evidence or 
property available?

Under section 35 of the Arbitration Ordinance, the arbitral tribunal has 
power to make orders to preserve evidence that may be relevant and 
material to the resolution of the dispute and/or to preserve assets out 
of which a subsequent award may be satisfied. Under section 56 of the 
Arbitration Ordinance, orders may include, for example, directing the 
inspection, photographing, preservation, custody, detention or sale of 
the relevant property by the arbitral tribunal, a party to the arbitral pro-
ceedings or an expert; or directing samples to be taken from, observa-
tions to be made of, or experiments to be conducted on the relevant 
property.

For Hong Kong court proceedings, a party to these proceedings 
may apply for an order for detention, custody or preservation and 
inspection of any property which is the subject matter of the proceed-
ings. Additionally, for the purpose of enabling any order, the court may, 
by the order, authorise any person to enter upon any land or building 
in the possession of any party to the cause or matter. The application is 
made in accordance with Order 29 rule 2 of the RHC. 

34 Is it possible to arrest bunkers in your jurisdiction or to obtain 
an attachment order or injunction in respect of bunkers?

It is theoretically possible to arrest bunkers in Hong Kong. However, 
many practical issues arise, such as where to store the bunkers that 
have been arrested.

Judicial sale of vessels

35 Who can apply for judicial sale of an arrested vessel?
Usually, the arresting party applies for judicial sale of an arrested vessel.

36 What is the procedure for initiating and conducting judicial 
sale of a vessel? How long on average does it take for the 
judicial sale to be concluded following an application for sale? 
What are the court costs associated with the judicial sale? 
How are these costs calculated?

Under Order 75 rule 12 (3) of the RHC, the application for an order for 
sale should be made by summons or motion in the action in which the 
property is under arrest. The application should be supported by affi-
davit evidence.

Under Order 75 rule 23 of the RHC, once the court orders the sale 
of the ship, the party applying for the sale and appraisement shall file 
a praecipe and execute an undertaking in writing satisfactory to the 
bailiff to pay the fees and expenses of the bailiff on demand before a 

commission for appraisement and sale will be executed. An appraise-
ment will be carried out by an independent surveyor appointed by the 
bailiff. 

The sale will usually be conducted by way of public tender by the 
bailiff. The bailiff will advertise the sale for two consecutive days. All 
tenders are confidential and have to be accompanied by a cheque for 
payment of 10 per cent of the tender amount. The court normally 
orders an appraisement of the vessel to ascertain its minimum value as 
it is a function to ensure a vessel is sold at the best possible price. The 
public sale is made known to the maritime world. The vessel will not 
be sold at a price less than the appraised value of the vessel without the 
order of the court. Once the vessel is sold, the bailiff will make the sale 
known by publishing a notice of sale for one day announcing that the 
vessel has been sold free of all liens and encumbrances.

On average, a judicial sale is usually completed within three 
months from the date of an application for sale.

The following costs usually arise from a judicial sale:
• auction and broker’s fees: variable;
• advertisement fees for the invitation to tender: variable;
• advertisement fee of the notice of sale of the vessel after the vessel 

has been sold: variable;
• the bailiff ’s legal costs: variable; and
• court fees: calculated in accordance with item 20 of High Court 

Fees Rules schedule 1 at HK$15 per HK$1,500 or part thereof of the 
sale price.

37 What is the order of priority of claims against the proceeds of 
sale?

The order of priority of claims against the proceeds of sale is as follows:
• the bailiff ’s costs and expenses;
• legal costs of arrest and sale up to the date for order of appraise-

ment and sale;
• possessory liens predating the maritime liens (if any);
• salvage (maritime lien);
• damage or collision (maritime lien);
• master or crew wages and master’s disbursements (maritime 

liens);
• mortgages (with registered mortgages ahead of unregistered mort-

gages); and
• statutory rights of action in rem, such as necessaries claims, agent’s 

claims, cargo claims, charterer’s claims, towage claims, etc.

38 What are the legal effects or consequences of judicial sale of a 
vessel?

After judicial sale of the vessel, all prior liens and encumbrances on the 
vessel, including maritime liens, will be extinguished. This gives the 
purchaser clean title to the vessel. All claims and demands against the 
vessel can only be settled against the proceeds of the sale (The Acrux 
[1962] 1 Lloyd’s Rep. 405).

39 Will judicial sale of a vessel in a foreign jurisdiction be 
recognised?

Hong Kong courts recognise a judicial sale of a vessel in a foreign juris-
diction provided that the sale has been ordered by a foreign court which 
has competent jurisdiction in the matter.

40 Is your country a signatory to the International Convention on 
Maritime Liens and Mortgages 1993?

Hong Kong is not a signatory to the International Convention on 
Maritime Liens and Mortgages 1993.

Carriage of goods by sea and bills of lading

41 Are the Hague Rules, Hague-Visby Rules, Hamburg Rules 
or some variation in force and have they been ratified or 
implemented without ratification? Has your state ratified, 
accepted, approved or acceded to the UN Convention on 
Contracts for the International Carriage of Goods Wholly or 
Partly by Sea? When does carriage at sea begin and end for the 
purpose of application of such rules?

The Hague-Visby Rules apply in Hong Kong. Pursuant to the Hague-
Visby Rules, carriage at sea begins when the goods are loaded onto 
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the ship and ends upon discharge. Hong Kong has not ratified the 
Rotterdam Rules.

42 Are there conventions or domestic laws in force in respect of 
road, rail or air transport that apply to stages of the transport 
other than by sea under a combined transport or multimodal 
bill of lading?

For international carriage of goods by air
The Carriage by Air Ordinance (CAO) gives effect to the Convention 
for the Unification of Certain Rules Relating to International Carriage 
by Air (Warsaw Convention) (as amended at The Hague, 1955), 12 
October 1929 and the Convention for the Unification of Certain Rules 
for International Carriage by Air (Montreal Convention), 28 May 1999. 
They are set out in schedule 1 and schedule 1A of the CAO respectively. 
When the carrier who actually performs the carriage is not the carrier 
concluding the carriage of goods by air, the Convention Supplementary 
to the Warsaw Convention for the Unification of Certain Rules Relating 
to International Carriage by Air Performed by a Person other than the 
Contracting Carrier, signed in Guadalajara on 18 September 1961 
(Guadalajara Convention 1961), will apply to govern the rights and 
obligations of the carriers.

For non-international carriage of goods by air
In this situation, a modified form of the Montreal Convention is set out 
in schedule 3 of the CAO. 

For carriage by road and rail
Two main conventions for carriage by road and rail are the Convention 
on the Contract for the International Carriage of Goods by Road and 
the Convention concerning International Carriage by Rail. However, 
Hong Kong is not a party to either of the aforesaid conventions. 

The Kowloon-Canton Railway Corporation Ordinance governs the 
Kowloon-Canton Railway Corporation. 

Parties can choose to incorporate the UNCTAD/ICC Rules for 
Multimodal Transport Documents (1992) into their contracts.

43 Who has title to sue on a bill of lading?
Anyone who is a ‘lawful holder’ of a bill of lading has title to sue under 
the contract of carriage as if he had been an original party to that con-
tract. Under section 2(2) of the Bills of Lading and Analogous Shipping 
Documents Ordinance, a ‘lawful holder’ is identified as:

(i)  a person with possession of the bill who by virtue of being the 
person identified in the bill is the consignee of the goods to 
which the bill relates;

(ii)  a person with possession of the bill as a result of the completion, 
by delivery of the bill, of any endorsement of the bill or, in the 
case of a bearer bill, of any other transfer of the bill; or

(iii)  a person with possession of the bill as a result of any trans-
action by virtue of which he would have become a holder 
falling within (i) or (ii) above had not the transaction been 
effected at a time when possession of the bill no longer gave a 
right (as against the carrier) to possession of the goods to which 
the bill relates;

and a person shall be regarded for the purposes of this Ordinance as 
having become the lawful holder of a bill of lading wherever he has 
become the holder of the bill in good faith.

44 To what extent can the terms in a charter party be 
incorporated into the bill of lading? Is a jurisdiction or 
arbitration clause in a charter party, the terms of which are 
incorporated in the bill, binding on a third-party holder or 
endorsee of the bill?

The extent to which the terms in a charter party be incorporated into 
the bill of lading depends on the proper construction of the incorpora-
tion clause in the bill of lading.

Usually, if the words used in the bill of lading incorporation clause 
are referred by name (for example, there is specific reference to the 
arbitration clause in the charter party) or number of a specific clause 
in the charter party, then those clauses will be incorporated. However, 
when the words in the bill of lading incorporation clause are general, 

for example, ‘all terms, conditions and exceptions of the charter party’, 
then only such terms as are appropriate to the carriage and delivery of 
the goods will be incorporated, and not terms collateral to those mat-
ters. Since the jurisdiction or arbitration clause is a collateral clause, 
it will not be incorporated into a bill of lading unless it is specifically 
referred to in the incorporation clause.

When a jurisdiction clause is validly incorporated into a bill of lad-
ing, it is binding on a third-party holder or endorsee of the bill. 

45 Is the ‘demise’ clause or identity of carrier clause recognised 
and binding?

A ‘demise’ clause in a bill of lading states that if the vessel is not owned 
by or demise-chartered to the company that issued it, then the contract 
evidenced by the bill of lading is with the vessel owner or the demise-
charterer as the case may be, and that the party (usually the charterer) 
issuing the bill of lading merely acts as agent for the vessel owner or 
demise-charterer and has no liability in respect of the contract.

The identity of carrier clause in a bill of lading states that the con-
tract contained in is made between the shipper and the shipowner and 
not the person the shipper regarded as the carrier. 

Such clauses restrict the rights of suit of the shipper or consignee 
and permit them to sue only the person identified in the contract evi-
denced by the bill of lading, even though it is the charterers who con-
cluded the contract of carriage and performed the duties of a ‘carrier’ 
under the Hague or Hague-Visby Rules. 

Whether the ‘demise’ clause or identity of carrier clause is binding 
or not depends on how the bill of lading was signed. If the way the bill of 
lading has been signed indicates that it is a charterer’s bill rather than 
an owner’s bill and there are terms and conditions indicating that the 
responsibility for the carriage is on the charterers rather than the own-
ers, the charterers will be liable. 

46 Are shipowners liable for cargo damage where they are not 
the contractual carrier and what defences can they raise 
against such liability? In particular, can they rely on the terms 
of the bill of lading even though they are not contractual 
carriers?

If the bill of lading is a charterer’s bill and the carrier is the shipowner, 
the shipowner may be liable in tort for damage to the cargo. As for 
whether the shipowner as the actual carrier can rely on the bill of lad-
ing terms, it depends on whether there is a Himalaya clause in the bill 
of lading. The Himalaya clause extends the protections in the bill to 
third parties.

47 What is the effect of deviation from a vessel’s route on 
contractual defences?

Deviation is a departure from the ‘agreed route’ or the usual route. It 
has been defined as an intentional and unreasonable change in the geo-
graphical route of the voyage as contracted. Under article IV(4) of the 
Hague or Hague-Visby Rules, any deviation in saving or attempting to 
save life or property at sea, or any reasonable deviation, should not be 
considered as a breach of the rules or contract of carriage, and the car-
rier shall not be liable for any loss or damage resulting therefrom.

When there is a deviation, this will be a breach of contract render-
ing the carrier liable for losses caused by the deviation. A deviating car-
rier may lose the benefit of clauses in the contract of carriage that are 
to his advantage and so be disentitled from relying on clauses limiting 
his or her liability. 

48 What liens can be exercised?
In the context of a discussion on carriage of goods by sea and bills of 
lading, there are three types of liens (ie, lien on cargo, lien against a 
vessel and lien on sub-freights).

A lien on cargo is a right to retain possession of the cargo pending 
payment of sums owed to the carrier, typically freight. This might arise 
at common law or under contract (ie, under the terms of the bill of lad-
ing or the charter party). Usually, the lien should be exercised when the 
vessel is at or anchored off the discharge port, or ashore if the cargo can 
be discharged and stored in a warehouse under the shipowner’s con-
trol. The lien will be lost once the cargo is delivered to the receivers or 
if possession is lost by the shipowner. 
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A lien against a vessel (other than a ship-repairer’s lien) is exer-
cisable by an action in rem commenced by arresting the vessel. Some 
claims give rise to a maritime lien which is a privileged claim upon sea-
connected property, such as a vessel, for services rendered to, or the 
injuries caused by that property. This operates as a charge on the ship 
which will follow the ship notwithstanding a change of ownership. Such 
claims principally arise in cases involving damage done by ships, sal-
vage and in relation to seamen’s and master’s wages.

A lien on sub-freights only arises pursuant to contract and does 
not exist at common law. Many time charters include a lien over sub-
freights payable to the charterer by the cargo interests to secure the 
payment of the hire due to the owner from the charterer. Pursuant to 
such a lien the owner can demand payment of freight by the sub-char-
terer directly to him instead of to the time charterer.

49 What liability do carriers incur for delivery of cargo without 
production of the bill of lading and can they limit such 
liability?

It is usually a breach of contract if the cargo is delivered without pro-
duction of the original negotiable bill of lading, unless there is an 
express term allowing for delivery without production of the original 
bill of lading. This carrier will be liable for the value of the cargo to 
the ‘lawful holder’ of the bill of lading. In the case of a non-negotiable 
bill of lading, the position is not clear-cut, especially where the person 
seeking delivery of the cargo is the consignee named on the bill of lad-
ing. Nevertheless, it is common practice to have a clause requiring or 
permitting delivery against a letter of indemnity or bank guarantee. In 
that case, the liability due to the delivery of cargo without production of 
the bill of lading would pass on to the indemnifier or guarantor.

50 What are the responsibilities and liabilities of the shipper?
Pursuant to article III(5) of the Hague-Visby Rules, ‘the shipper shall 
be deemed to have guaranteed to the carrier the accuracy at the time 
of shipment of the marks, number, quantity and weight, as furnished 
by him, and the shipper shall indemnify the carrier against all loss, 
damages and expenses arising or resulting from inaccuracies in such 
particulars’.

Under article IV(6) of the Hague-Visby Rules as well as the com-
mon law position, without the consent of the carrier, it is the duty of the 
shipper not to ship ‘dangerous’ cargo onto the vessel. Pursuant to article 
IV(6) of the Hague-Visby Rules:

goods of an inflammable, explosive or dangerous nature to the 
shipment whereof the carrier, master or agent of the carrier has not 
consented with knowledge of their nature and character, may at 
any time before discharge be landed at any place, or destroyed or 
rendered innocuous by the carrier without compensation and the 
shipper of such goods shall be liable for all damages and expenses 
directly or indirectly arising out of or resulting from such shipment.

Shipping emissions

51 Is there an emission control area (ECA) in force in your 
domestic territorial waters?

There is currently no ECA in force in Hong Kong. However, Hong Kong 
is looking to collaborate with the relevant mainland Chinese authorities 
to put an ECA in place after the mainland’s Ministry of Transport drew 
up three ECAs in December 2015: the Pearl River Delta, the Yangtze 
River Delta and the Bohai Rim Area. The ECAs are scheduled to take 
effect in January 2019.

As of 1 July 2015, the Air Pollution Control (Ocean Going Vessels) 
(Fuel at Berth) Regulation came into force. Essentially, the Regulation 
requires oceangoing vessels to switch to clean marine fuel with sulphur 
content not exceeding 0.5 per cent by weight while at berth. 

52 What is the cap on the sulphur content of fuel oil used in your 
domestic territorial waters? How do the authorities enforce 
the regulatory requirements relating to low-sulphur fuel? 
What sanctions are available for non-compliance?

Pursuant to the Air Pollution Control (Ocean Going Vessel) (Fuel at 
Berth) Regulation, there is a cap of 0.5 per cent by weight on the sul-
phur content of fuel oil used by oceangoing vessels while they are at 
berth. Discussion to extend the standard to all marine vessels operating 

in Hong Kong waters (ie, not just at berth) from 1 January 2019 to align 
with the national standard is currently under way in the legislature.

The Environmental Protection Department conducts surprise 
inspections to oceangoing vessels berthed and may initiate prosecu-
tion for non-compliance. According to section 4(3) of the regulation, 
a person who commits an offence is liable on conviction to a fine of 
HK$200,000 and to imprisonment for six months. 

Ship recycling

53 What domestic or international ship recycling regulations 
apply in your jurisdiction? Are there any ship recycling 
facilities in your jurisdiction?

Hong Kong is party to the Basel Convention on the Control of Trans-
boundary Movement of Hazardous Wastes and Their Disposal 1989 
(Basel Convention). The Basel Convention governs the disposal of 
hazardous waste and prohibits the export of waste from developed to 
less developed country, which may have an impact on ship recycling. 
Hong Kong has not ratified the Hong Kong International Convention 
for the Safe and Environmentally Sound Recycling of Ships 2009. 
There is currently no domestic ship recycling regulation in place.

There are no ship recycling facilities in Hong Kong.

Jurisdiction and dispute resolution

54 Which courts exercise jurisdiction over maritime disputes?
Most of the maritime disputes are heard at the Commercial Court. 
Nevertheless, the following claims must be started in the Admiralty 
Court:
• claims in rem so as to arrest a vessel, for example, damage done 

by a ship, concerning the ownership of a ship, for loss of life or per-
sonal injury, by a master or a member of a crew for wages, towage 
or pilotage;

• collision claims;
• limitation claims; or
• salvage claims.

55 In brief, what rules govern service of court proceedings on a 
defendant located out of the jurisdiction?

Order 11 of the Rules of High Court governs service of court proceed-
ings on a defendant located out of the jurisdiction. Generally, it is 
necessary to apply for permission of the court to serve out of the juris-
diction, supported by an affidavit stating: 
• the grounds on which the application is made;
• that in the deponent’s belief the plaintiff has a good cause of action;
• in what place the defendant is, or probably may be found; and
• where the application is made under rule 1(1)(c) (namely, the claim 

is brought against a person duly served within or out of the jurisdic-
tion and a person out of the jurisdiction is a necessary or proper 
party thereto), the grounds for the deponent’s belief that there 
is between the plaintiff and the person on whom a writ has been 
served a real issue which the plaintiff may reasonably ask the court 
to try.

The method of service includes any method permitted by the law of the 
country in which the writ is to be served. However, service of an in rem 
writ on a vessel in Hong Kong waters is sufficient.

56 Is there a domestic arbitral institution with a panel of 
maritime arbitrators specialising in maritime arbitration?

The Hong Kong International Arbitration Centre (HKIAC) is the domes-
tic arbitral institution in Hong Kong. The panel in the HKIAC includes 
arbitrators who specialise in maritime arbitration. In February 2000, 
the Hong Kong Maritime Arbitration Group (HKMAG) was formed as a 
division of the HKIAC. The HKMAG maintains a list of arbitrators (and 
mediators) with shipping experience willing to hear maritime disputes.

57 What rules govern recognition and enforcement of foreign 
judgments and arbitral awards?

The Foreign Judgments (Reciprocal Enforcement) Ordinance governs 
the enforcement of foreign judgments in Hong Kong.

Part 10 of the Arbitration Ordinance contains the provisions that 
deal with the recognition and enforcement of arbitration awards. 
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There are four types of foreign arbitration awards: 
• convention awards, which means awards that are made in a state 

or territory of a state (with the exception of China) that are a party 
to the UN Convention on the Recognition and Enforcement of 
Foreign Arbitral Awards 1958 (New York Convention); 

• awards made in China by a recognised tribunal authority in accord-
ance with the Arbitration Law of the People’s Republic of China; 

• other foreign awards, which means any other foreign awards 
that do not fall into the above two categories (eg, awards made in 
Taiwan); and

• awards made in Macao in accordance with the arbitration law of 
Macao.

58 Are asymmetric jurisdiction and arbitration agreements valid 
and enforceable in your jurisdiction?

The Hong Kong position is unclear, as the validity of asymmetric juris-
diction and arbitration agreements has not been considered by Hong 
Kong courts yet. Some guidance may be derived from English case law, 
which is highly persuasive in the Hong Kong courts. The English posi-
tion is that asymmetric clauses are generally enforceable so as to give 
effect to the parties’ intention. Asymmetric jurisdiction clauses have 
recently been upheld by the High Court of England in Barclays Bank plc v 
Ente Nazionale di Previdenza Ed Assistenza dei Medici e Degli Odontioatri 
[2015] EWHC 2857 (Comm) and Commerzbank AG v Pauline Shipping 
Limited Liquimar Tankers Management Inc [2017] EWHC 161 (Comm).

59 What remedies are available if the claimants, in breach of a 
jurisdiction clause, issue proceedings elsewhere?

Upon application, the Hong Kong court may issue an anti-suit injunc-
tion to restrain a party from commencing or continuing proceedings 
elsewhere in breach of a jurisdiction or arbitration clause. Any breach 
of the injunction will be a contempt of court and the Hong Kong court 
will not recognise or enforce any judgment or award obtained in breach 
of such order.

60 What remedies are there for the defendant to stop domestic 
proceedings that breach a clause providing for a foreign court 
or arbitral tribunal to have jurisdiction?

The defendant can apply for a stay of proceedings in favour of the 
foreign jurisdiction on the grounds that there is an exclusive juris-
diction clause, an arbitration clause, or on the grounds of forum non 
conveniens.

Limitation periods for liability

61 What time limits apply to claims? Is it possible to extend the 
time limit by agreement?

Under the Limitation Ordinance, for breach of simple contract and 
claim under tort, the time limit is six years from the date on which the 
cause of action accrued. For negligence claims involving latent dam-
age other than an action for personal injuries, the time limit is either six 

years from the date on which the cause of action accrued, or three years 
from the date the claimant knew or ought reasonably to have known 
the damage (whichever is later). For personal injury or death claims, 
the time limit is three years from the date on which the cause of action 
occurred (for example, the date of death) or the date of the claimant’s 
knowledge (whichever is later). 

Section 26(1) of the Limitation Ordinance provides that, in the case 
of fraud, concealment or mistake, either: 

(a)  the action is based upon the fraud of the defendant;
(b)  any fact relevant to the plaintiff ’s right of action has been 

deliberately concealed from him by the defendant; or
(c)  the action is for relief from the consequences of a mistake;

the period of limitation shall not begin to run until the plaintiff has 
discovered the fraud, concealment or mistake (as the case may be) 
or could with reasonable diligence have discovered it.

Some international conventions provide limitation periods for certain 
claims. For example, one year for cargo claims under the Hague or 
Hague-Visby Rules, two years for collision claims under the Brussels 
Collision Convention 1910 and two years for salvage claims under the 
International Convention on Salvage 1989, which were incorporated 
into Hong Kong law by virtue of the Merchant Shipping (Collision 
Damage Liability And Salvage) Ordinance. 

Time limits can be extended by agreement.

62 May courts or arbitral tribunals extend the time limits?
An application can be made to the court to extend the time limit for 
bringing proceedings. However, the court’s powers are limited.

Under section 30 of the Limitation Ordinance, the court has over-
riding power to extend time if it is fair and just in the circumstances in 
respect of fatal accidents and personal injuries. 

The court has power to extend procedural time limits, for example 
by granting a time extension to a claimant to file a statement of claim or 
by granting a time extension to a defendant to file a defence, etc. 

Arbitral tribunals have the power to extend time limits to com-
mence arbitral proceedings and most procedural time limits during the 
arbitration proceedings. 

Miscellaneous

63 How does the Maritime Labour Convention apply in your 
jurisdiction and to vessels flying the flag of your jurisdiction?

The Maritime Labour Convention (MLC), 2006 entered into force 
internationally on 20 August 2013 and it applies to those countries that 
ratified it on or before 20 August 2012. For those countries that rati-
fied the MLC after 20 August 2012, the entry into force date will be 12 
months after the date the ratification is registered. Ships calling at the 
port of a country that has ratified the MLC may be inspected by PSC for 
compliance with the MLC requirements.

Hong Kong has yet not ratified the MLC and thus the MLC does 
not yet apply in Hong Kong. It is advised that the owners of Hong Kong 
registered ships should apply for the issuance of the ‘Statement of 
Compliance’ to show that they are in compliance with the provisions of 
MLC from recognised organisations to avoid PSC intervention in ratify-
ing countries. 

64 Is it possible to seek relief from the strict enforcement of 
the legal rights and liabilities of the parties to a shipping 
contract where economic conditions have made contractual 
obligations more onerous to perform?

The Hong Kong court will enforce the provisions of negotiated com-
mercial contracts strictly and according to the provisions of legal rights 
and liabilities of the parties between the parties of similar bargaining 
power. Usually, parties cannot argue that the contract is frustrated 
due to economic conditions making the contractual obligations more 
onerous to perform. Therefore, commercial parties that wish to protect 
themselves from onerous economic and financial movements should 
incorporate suitable provisions into the contracts, for example, price 
escalation clauses, material adverse change clauses and force majeure 
clauses.

Update and trends

Since 2016, the Hong Kong Monetary Authority (HKMA), the 
central bank of Hong Kong, has been exploring the potential 
applications of distributed ledger technology (DLT) to banking 
and financial services. The results of the proof-of-concept work 
commissioned by the HKMA in relation to DLT application in trade 
finance were published in the white paper dated 11 November 
2016, followed by a second white paper dated 25 October 2017. The 
reports identified several challenges including governance, data 
security concerns and the lack of cross-jurisdiction legal framework 
before the proof-of-concept work could move on to the commercial 
pilot stage.

In November 2017, the HKMA entered into a memorandum 
of understanding with the Monetary Authority of Singapore to 
jointly develop the Global Trade Connectivity Network (GTCN), a 
cross-border interface between the Hong Kong and Singapore trade 
platforms based on DLT. The GTCN is expected to digitalise trade 
and trade finance between the two cities, with the aim of expanding 
the network in the region and globally. The platform is expected to 
be rolled out in early 2019. 
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65 Are there any other noteworthy points relating to shipping in 
your jurisdiction not covered by any of the above?

Immigration arrangement for non-local oceangoing seafarers
Non-local seafarers entering Hong Kong on a ship are permitted to 
remain on board for however long the ship is in Hong Kong, whereas 
those joining an oceangoing ship in Hong Kong are not allowed to 
remain in Hong Kong after the departure of specified ship or later 
than 14 days after the date of landing, whichever is earlier. The ‘14-
day rule’ used to put shipowners and managers in a rough spot when 
a vessel was stranded in Hong Kong owing to unforeseeable circum-
stances. Therefore, the Immigration Department modified the rule 
in December 2017. Where a vessel is stranded in Hong Kong owing 
to ship arrest by the Hong Kong court, PSC detention by the Marine 
Department, or urgent ship repair, non-local sea farers who have 
arrived in Hong Kong to join the vessel may apply to the Immigration 
Department to work on board under the sponsorship of the ship opera-
tor or the local agent, and subsequently depart with it. Other non-local 
seafarers may apply for employment visa or entry permit to Hong Kong 
for the same purpose. The seafarers may be permitted to stay in or enter 
Hong Kong on employment condition for 90 days or in accordance with 
the duration of the employment contracts, whichever is shorter, subject 
to further extensions.

Block exemption to liner shipping vessel sharing agreements
The Competition Ordinance, which prohibits businesses from mak-
ing or giving effect to an agreement whose object or effect is to harm 
competition in Hong Kong, came into effect on 14 December 2015. On 
17 December 2015, the Hong Kong Liner Shipping Association applied 
for exemption of vessel sharing agreements (VSAs) and voluntary 
discussion agreements (VDAs) from the First Conduct Rule under 
the ordinance. VSAs are agreements between liners on operational 
arrangements, including consortia, slot exchange agreements, joint 
service agreements and alliances. VDAs allow liners to discuss and 
exchange market information relating to specific shipping routes.

In consideration of the economic efficiencies VSAs bring, the 
Competition Commission of Hong Kong ordered a five-year block 
exemption for VSAs between liner shipping companies on 8 August 
2017 on the following conditions:
• parties to the VSA do not exceed a market share limit of 40 per cent 

in aggregate; 
• the VSA does not authorise or require shipping lines to engage in 

cartel conduct; and 
• shipping lines are allowed to withdraw from the VSA without incur-

ring a penalty upon giving a reasonable period of notice.

The block exemption order will be reviewed in four years from its 
commencement.

The Competition Commission of Hong Kong refused to exempt 
VDAs as there was insufficient evidence to establish the economic 
efficiencies of VDAs. VDAs are not necessarily illegal, but the 
unavailability of exemption may expose carriers to the risks of anti-
competition complaints.

Andrew Rigden Green andrew.rigdengreen@shlegal.com 
Evangeline Quek evangeline.quek@shlegal.com

18/F United Centre
95 Queensway
Hong Kong

Tel: +852 2868 0789
Fax: +852 2868 1504
www.shlegal.com

© Law Business Research 2018



2019
G

E
T

T
IN

G
 T

H
E

 D
E

A
L T

H
R

O
U

G
H

Shipping

Acquisition Finance 
Advertising & Marketing 
Agribusiness
Air Transport 
Anti-Corruption Regulation 
Anti-Money Laundering 
Appeals
Arbitration 
Art Law
Asset Recovery
Automotive
Aviation Finance & Leasing 
Aviation Liability 
Banking Regulation 
Cartel Regulation 
Class Actions
Cloud Computing 
Commercial Contracts
Competition Compliance
Complex Commercial Litigation
Construction 
Copyright 
Corporate Governance 
Corporate Immigration 
Corporate Reorganisations
Cybersecurity
Data Protection & Privacy
Debt Capital Markets
Dispute Resolution
Distribution & Agency
Domains & Domain Names 
Dominance 
e-Commerce
Electricity Regulation
Energy Disputes

Enforcement of Foreign Judgments 
Environment & Climate Regulation
Equity Derivatives
Executive Compensation & Employee Benefits
Financial Services Compliance
Financial Services Litigation
Fintech
Foreign Investment Review 
Franchise 
Fund Management
Gaming
Gas Regulation 
Government Investigations
Government Relations
Healthcare Enforcement & Litigation
High-Yield Debt
Initial Public Offerings
Insurance & Reinsurance 
Insurance Litigation
Intellectual Property & Antitrust 
Investment Treaty Arbitration 
Islamic Finance & Markets 
Joint Ventures
Labour & Employment
Legal Privilege & Professional Secrecy
Licensing 
Life Sciences 
Loans & Secured Financing
Mediation 
Merger Control 
Mining
Oil Regulation 
Outsourcing 
Patents 
Pensions & Retirement Plans 

Pharmaceutical Antitrust 
Ports & Terminals
Private Antitrust Litigation
Private Banking & Wealth Management 
Private Client 
Private Equity 
Private M&A
Product Liability 
Product Recall 
Project Finance 
Public M&A
Public-Private Partnerships 
Public Procurement 
Real Estate 
Real Estate M&A
Renewable Energy
Restructuring & Insolvency 
Right of Publicity 
Risk & Compliance Management
Securities Finance 
Securities Litigation
Shareholder Activism & Engagement
Ship Finance
Shipbuilding 
Shipping 
State Aid 
Structured Finance & Securitisation
Tax Controversy 
Tax on Inbound Investment 
Telecoms & Media 
Trade & Customs 
Trademarks 
Transfer Pricing
Vertical Agreements

ISBN 978-1-78915-071-1

Getting the Deal Through

Also available digitally

Online
www.gettingthedealthrough.com

© Law Business Research 2018




