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The French authorities are tightening up their scrutiny of foreign investments. The aim is to increase protection 

of economic sovereignty and industrial resources. On 23 July 2020, a new decree was published temporarily 

lowering the screening threshold for foreign investments into listed French companies to 10%. 

More generally, for any transaction involving a direct or indirect foreign investment in France, it is now 

necessary to determine on a case-by-case basis whether prior approval is required from the authorities. This 

obligation is primarily on the foreign investor. However, French stakeholders – whether acting as sellers of a 

company or as an innovative company raising capital – also take this criterion into account when selecting 

foreign investors as it can impact both the feasibility of the proposed transaction and its timeline.    

 

Regulations on foreign investments 
are becoming tighter 

Despite a stated principle of freedom of financial 

dealings between France and foreign countries, for a 

long time French law has subjected certain foreign 

investments in sensitive sectors to the prior 

authorisation of the Minister of the Economy. This 

exception to the principle of free movement of capital 

within the European Community has developed over 

the past few years in order to restrict foreign policy 

interference in France and the appropriation of 

essential skills and expertise.  

The increase in recent texts reinforcing the scrutiny of 

foreign investments in France illustrates this 

phenomenon: the PACTE law of 22 May 2019, as well 

as a number of decrees (dated 14 May 2014 

(“Montebourg”), 29 November 2018, 31 December 

2019 and 22 July 2020) and orders (dated 31 

December 2019 and 27 April 2020). This trend has 

partly evolved from a European framework resulting 

from EU Regulation 2019/452 aimed at harmonising 

and coordinating the screening of direct foreign 

investments in the European Union. 

The COVID-19 pandemic has also contributed to this 

movement. Biotechnologies were added to the list of 

                                                

 
1 Regulated Market listing 

protected activities in April last year. And now the 

threshold above which equity investments in listed1 

companies are subject to supervision has been 

reduced to 10% (this reduction being, in principle, 

temporary until 31 December 2020). 

 

Investments subject to screening 

Beyond this, recent reforms have brought a welcome 

clarification to the confusion caused by previous texts, 

now allowing for a more systematic analysis of the 

transactions concerned. A foreign investment in 

France will be subject to prior approval from the 

authorities if three cumulative criteria apply: these 

relate to the foreign origin of the investor, the nature 

of the planned investment and the activities carried 

out by the target company. The sectors subject to this 

requirement are diverse and have evolved to track the 

transition towards an increasingly digitalised 

economy.  

 

There are three types of activities subject to 

screening: 

i. those that by their nature affect national defence, 

the exercise of public authority, public order or 
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national security (for example: weaponry, 

defence against pathogenic or toxic agents, 

interception of correspondence and the collection 

of data); 

ii. those relating to infrastructure, goods or services 

that are essential to national interests (in 

particular the supply of water and energy, the 

operation of transport or telecommunication 

networks, public health, food safety and the 

media) – a casuistic analysis is required here; and 

iii. research and development activities into critical 

technologies (such as cybersecurity, artificial 

intelligence, quantum technologies and 

biotechnologies) or dual-use technologies (civil 

and military) in connection with the 

aforementioned sectors. 

There are two observations to draw from these 

criteria. The first is that a transaction may be subject 

to scrutiny by the French authorities even if it is not 

directly targeted at France: for example, the 

acquisition by a Chinese investor of an American 

group, one of whose subsidiaries carries out a 

protected activity in France. The second is that where 

the target company carries out a protected activity, 

even if it is not its main activity, this will suffice to 

subject the transaction to the prior approval 

requirement.  

 

Enforcement and sanctions 

This approval is not merely a formality - making an 

investment without the prior authorisation of the 

Ministry of the Economy exposes the investor to 

monetary sanctions. The amount of the penalty will be 

proportionate to the breach committed and can 

extend to twice the amount of the investment, 10% 

of the annual turnover (excluding tax) of the company 

performing the protected activity, five million euros 

for legal entities or one million euros for natural 

persons (whichever is the greatest). These sanctions 

also apply if the authorisation was obtained 

fraudulently or if any conditions attached to the 

authorisation were not complied with.  

Sanctions can also impact the transferor or the 

company that is benefiting from the investment 

because any contractual commitment to make an 

investment in a protected area without obtaining the 

required authorisation is null and void. In addition, the 

Minister of the Economy has the power to (i) suspend 

voting rights or distribution of dividends on shares 

acquired without authorisation, (ii) order that the 

terms of the investment be amended, or even (iii) 

order that the transaction be unwound and the target 

company revert to its previous make-up. Finally, the 

Ministry of the Economy may impose conditions on the 

authorisation, to ensure for instance that the 

expertise of the target entity is kept in France.  

 

Practical tips 

This requirement for approval is subject to some 

limited exceptions. Certain transactions which by their 

nature might appear to be subject to prior 

authorisation may be able to benefit from an 

exemption if they are carried out between entities 

within the same group or are for the purpose of 

reinforcing a pre-existing foreign controlling 

investment that has already been approved by the 

authorities. However, this exception is limited in 

scope. In reality, the transaction must not result in all 

or part of the protected activity being transferred 

abroad, nor prevent compliance with the conditions 

set out under a previously-obtained foreign 

investment authorisation.  

In case of doubt as to whether the authorisation 

regime applies to a particular investment, a prior 

request for a review can be made to the Minister of 

the Economy. The Minister has two months to 

respond.  

Finally, the screening of foreign investments should 

not be confused with the system for declaring 

beneficial owners or with the obligation to report 

statistics to the Bank of France in respect of certain 

direct foreign investments. These are subject to their 

own separate regimes.  

The aim of the authorities is to ensure that strategic 

activities are protected and essential skills and 

expertise are kept in France. The new regime is 

complex and a detailed analysis is therefore required 

for any investment into critical sectors, particularly in 

the fields of new technology and health. The following 

diagram presents a summary of the main criteria to 

consider in a preliminary analysis to determine 

whether or not a transaction requires an authorisation 

from the Ministry of the Economy. 

 



Examples of sectors of protected activities: dual
purpose goods and technologies – state secrets –
security of intelligence systems that benefit an operator
operating an establishment or structure of vital
importance – contractors of the ministry of defence -
cryptology – intercepting correspondence or collecting
information data – analysing and certifying computer
security – gambling (excluding casinos) – pathogens or
toxic substances – processing, transmission or storage of
data in a protected sector

As well as activities relating to infrastructure, goods or
services essential to : the supply of energy or water –
the operation of networks and transport or
telecommunication services – aerospace – police
operations, customs and approved private security
companies – the operations of an establishment or an
installation of vital importance – protection of public
health – agricultural products contributing to the
objectives of national food safety – the publication of
political and general information

And finally the research and development of crucial
technologies: AI, biotechnology, cybersecurity, robotics,
quantum technologies, energy storage

IS FOREIGN INVESTMENT IN FRANCE SUBJECT TO PRIOR AUTHORISATION FROM THE 
MINISTER OF THE ECONOMY?

3 cumulative conditions relating to the investor, the nature of the investment and the activity of the target company

Is the investment 
subject to 
screening?

2

Is the target 
company performing 
a protected activity? 
***

3

OR OR
Acquisition of control 

of an entity governed by 
French law (within the 
meaning of Article L 
233-3 of the French 
Code of Commerce)

Acquisition of all or 
part of a branch of a 

French law entity

(a) 
Natural person of

foreign nationality or 
of French nationality 

not domiciled in 
France

(b) 
Entity 

subject to 
foreign law

(c)
French law entity 
controlled by an 

individual or entity which 
falls into categories (a) 

or (b)

AUTHORISATION REQUIRED FROM THE MINISTER 
OF THE ECONOMY

YES

Is the investor
subject to 
supervision? *

1

* All members of the chain of command are considered to be investors, meaning all people or entities that are ”intercalated” between the
French or foreign entity carrying out the transaction and the people or entities who control it.

** Meeting the threshold directly or indirectly, individually or as a group. This criteria is not applicable to nationals of an EU or EEA member
state that has entered into an administrative assistance agreement with France which is aimed at combating fraud and tax evasion.

*** The exercise of a protected activity, even if only minimal when compared to the principal activity of the target company, may be enough to
require prior authorisation for the transaction.

Acquiring more than 25% of 
the voting rights of a French 
company (threshold reduced 
to 10% for companies with 
shares listed on a regulated 

market)** 

AN ACTIVITY IS PROTECTED IF :

1. It exercises a public function
or

2. It is likely to undermine
public order, public security
or the interests of national
defence

or 

3. It relates to the research,
production or marketing of
weapons, ammunition and
explosive substances

YES

NO

NO

YES NO

AUTHORISATION 
NOT REQUIRED
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Stephenson Harwood is a law firm with over 1100 people worldwide, including more than 180 partners. 

Our people are committed to achieving the goals of our clients - listed and private companies, institutions 

and individuals. We assemble teams of bright thinkers to match our clients' needs and give the right 

advice from the right person at the right time. Dedicating the highest calibre of legal talent to overcome 

the most complex issues, we deliver pragmatic, expert advice that is set squarely in the real world. 

The Paris office comprises 10 partners and 30 lawyers, across a range of transactional and contentious 

disciplines, providing legal and tax support to French and international clients. Synergies with the other 

offices in the network offer the advantages of an international firm while keeping the agility and flexibility 

of a Paris office close to its clients. 
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seeking legal advice. 

 


