
Privacy is accepted as a basic human right. Article 8 of 
the European Convention on Human Rights (ECHR) 

establishes the ‘respect for private and family life’ and 
this has also been mirrored in the UK’s own Human 
Rights Act 1998 at article 8.

What the CJEU has done with this 
decision is to remind us that we cannot 
ignore privacy rights, no matter how 
worthy the aims of the transparency 
movement 

Privacy campaigners would say that the reason for 
these protections is self-evident – without privacy we 
have no dignity or sense of individuality. The right to 
privacy, it is argued, is the right to be left alone, to be 
ourselves, without unwarranted scrutiny or interference 
by the public or the authorities. On the other hand, 
transparency campaigners argue that privacy is often 
used as a shelter by criminals and those that facilitate 
them and, as such, it is important that we shine a light 
into dark corners.  

Balancing privacy with the need to prevent crime
The balance between protecting the human right of 
privacy and need to prevent crime is a difficult one. We 
have seen a significant erosion of the right to privacy 
in the years following the Panama Papers in April 
2016. International organisations, such as the OECD 
and the EU, as well as nation states, have responded by 
introducing rules to increase transparency – which, by its 
very nature, is opposed to privacy. 

The most significant manifestation of this was 
the introduction of the EU’s Anti Money Laundering 
Directive. Its fourth iteration (AMLD 4), passed in 
May 2015, created an obligation on member states to 
introduce ‘central registers’ of the beneficial ownership 
of companies by June 2017 (article 30). A word here on 
terminology: ‘central registers’ are beneficial ownership 
registers (BORs) which are maintained by the state 
and only available to competent authorities, such as 
law enforcement and revenue agencies. Article 30 of 
AMLD 4 did allow limited access to the public, but only 
to those people who could show a ‘legitimate interest’ 
(the European Parliament had in mind investigative 
journalists, for example). In all other respects, the 
register would not be accessible by the public.

However, in response to the Panama Papers furore, 
the EU Parliament proposed an amendment to article 30 
to remove the requirement to show a legitimate interest. 
However, this proposal did not immediately become law 
as there was a significant amount of internal discussion 
in the EU about the measures. 

In the meantime, it was the UK which created the 
first public BOR in the EU, by way of the Small Business 
and Enterprise Act 2015, which came into effect in April 
2016. This act created what we now know as the ‘persons 
with significant control’ (PSC) register, which is a fully 
accessible BOR for all UK companies. 

Given that the purpose of the AMLD legislation was 
to combat money-laundering and terrorist financing 
(MLTF), it was surprising that the EU was seriously 
considering the introduction of public registers, as the 
law enforcement agencies made it clear that they only 
require central registers to do their job. Indeed, the 
OECD and the Financial Action Task Force (FATF) both 
recognise this, which is why their rules only mandate 
central registers, rather than public ones. 

The conflict with data protection principles
Given that the EU was also heavily promoting the idea 
of data protection at the same time as it was pushing 
through the AMLD legislation, most notably through 
the General Data Protection Regulation (GDPR), 
which was adopted on 27 April 2016, it seemed likely 
the two would eventually collide. The whole point of 
GDPR was to prevent personal data from being stored, 
utilised, or distributed otherwise than in a controlled 
and consensual manner. Given that the BORs being 
promoted by the EU would contain highly sensitive 
financial and personal information on hundreds of 
millions of EU and other citizens, and that data would 
be accessible to anyone with access to the internet, it is 
self-evident those registers would, at the least, struggle 
to comply with GDPR. 

This uncomfortable conflict between AMLD 
and GDPR was highlighted by a written opinion 
from the European Data Protection Supervisor (on 
2 February 2017) which noted that the amendments 
to article 30 lacked proportionality and therefore 
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It has proved difficult to balance the right to privacy with the need 
to prevent crime. The EU’s Anti Money Laundering Directive 
introduced the obligation on member states to introduce central 
registers of the beneficial ownership of companies, allowing limited 
access to those who could show a ‘legitimate interest’. At the same 
time the EU was also heavily promoting the idea of data protection, 
most notably through the General Data Protection Regulation. This 
conflict has now come to a head in the joined cases Luxembourg 
Business Registers (Case C-37/20) and Sovim (Case C-601/20), where 
it would appear that the CJEU has single-handedly brought the EU’s 
transparency journey to an abrupt end. The consequences for the 
UK’s own PSC rules, the trust registration service and the register 
of overseas entities are not fully known. The UK is not bound by 
the CJEU decision but is obliged to consider its own Human Rights 
Act 1998, as it seems unlikely that registers which are deemed by 
the CJEU to have breached article 7 and 8 of the Charter could be 
regarded as compliant with article 8 of the Human Rights Act 1998.
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represented ‘significant and unnecessary risks for the 
individual rights to privacy and data protection’. 

The next milestone in this possible conflict was 
the EU adoption of the 5th AMLD on 30 May 2018 
which, through the new article 30, mandated public 
BORs of companies. The directive also contained a 
requirement for a central BOR of trusts, by way of 
article 31, although access was also granted to persons 
who could show a ‘legitimate interest’. This looked 
like a significant victory for the proponents of full 
transparency within the EU.

The inclusion of the ‘legitimate interest’ test for 
access to trust BORs, which was removed for company 
BORs, was perhaps due to the French Constitutional 
Court’s decision of 21 October 2016, which declared 
that the French public trust register introduced in 
2013 violated the legitimate rights to privacy of its 
citizens. Consequently, that register was closed to public 
access. 

It is difficult to overstate the 
significance of this judgment: the 
CJEU has single-handedly brought 
the EU’s transparency journey to a 
shuddering stop. This is the end of 
unrestricted public access to BORs in 
the 27 member states of the EU

However, this approach was not mirrored elsewhere. 
For instance, the UK was not content with its own 
PSC rules as it was getting significant criticism for its 
continued tolerance for the lack of public registers in 
the Crown Dependencies and the British Overseas 
Territories (BOTs). Consequently, the UK government 
introduced a measure into the Sanctions and Anti-
Money Laundering Act (SAMLA) 2018 (s 51) which 
required the government to draft an Order in Council 
‘requiring the government of any British Overseas 
Territory that has not introduced a publicly accessible 
register of the beneficial ownership of companies within 
its jurisdictions to do so’ by the end of 2020. 

The draft Order in Council was produced but 
never executed because the UK government received 
firm commitments from the eight relevant BOTs that 
they would introduce public BORs by 2023, albeit 
with the important assumption that such registers 
would be a ‘global norm’ by that time. Although the 
Crown Dependencies were not subject to SAMLA 
s 51, as their constitutional position does not allow 
the UK government to legislate on such matters, the 
governments of Jersey, Guernsey and the Isle of Man 
nonetheless also committed to public BORs by 2023. For 
instance, the Chief Minister of Guernsey, Gavin St Pierre, 
stated that his government would ‘move towards a public 
[BOR] as that becomes an international norm.’

The latest CJEU judgment
This now brings us on to the CJEU’s judgement in 
the joined cases Luxembourg Business Registers (Case 
C-37/20) and Sovim (Case C-601/20), the judgment of 
which was summarised in Press Release No. 188/22 of 
22 November 2022.   

This case was essentially a challenge to the 

introduction of the Luxembourg business registers, 
which was the Luxembourg government’s public 
BOR, introduced in accordance with its obligations 
under article 30. The crux of the claim was that 
the Luxembourg business registers represented an 
unwarranted interference in the respect for private life 
and to the protection of personal data, in breach of 
articles 7 and 8 of the EU Charter of Fundamental Rights 
(the Charter). The Luxembourg court referred the matter 
to the CJEU for determination. Here is an extract from 
the press release (emphasis added):

‘In today’s judgment, the Court, sitting as the Grand 
Chamber, holds that, in the light of the Charter, the 
provision of the anti-money-laundering directive 
whereby Member States must ensure that the 
information on the beneficial ownership of corporate 
and other legal entities incorporated within their 
territory is accessible in all cases to any member of the 
general public is invalid. 

‘According to the Court, the general public’s access 
to information on beneficial ownership constitutes 
a serious interference with the fundamental rights 
to respect for private life and to the protection of 
personal data, enshrined in Articles 7 and 8 of 
the Charter, respectively. Indeed, the information 
disclosed enables a potentially unlimited number of 
persons to find out about the material and financial 
situation of a beneficial owner. Furthermore, the 
potential consequences for the data subjects resulting 
from possible abuse of their personal data are 
exacerbated by the fact that, once those data have 
been made available to the general public, they can 
not only be freely consulted, but also retained and 
disseminated.’
It is difficult to overstate the significance of this 

judgment: the CJEU has single-handedly brought the 
EU’s transparency journey to a shuddering stop. This 
is the end of unrestricted public access to BORs in the 
27 member states of the EU. It is understood that the 
BORs in Luxembourg, Austria and the Netherlands have 
already been taken offline. In effect, all those BORs will 
become ‘central registers’ which will allow access to 
competent authorities. 

I have not seen the full text of the judgment at the 
time of writing, so it is not known whether the AMLD 4 
version of article 30, which allowed access to members of 
the public who can show a ‘legitimate interest’, would be 
allowed to survive. It is also not known what will happen 
with trust registers (per article 31) although, of course, 
there is no prospect of them becoming fully public in the 
light of this decision. Finally, the CJEU did not come to a 
conclusion on the compatibility with GDPR, so that may 
wait for another day. 

Practical implications for the UK
The UK has a lot of its own transparency legislation, 
from the PSC rules introduced in 2016, the trust 
registration service (TRS) in 2020 (but expanded in 
2022) and the register of overseas entities (ROE), 
which came into force on 1 August 2022 by way of the 
Economic Crime (Enforcement and Transparency) Act 
2022. 

The PSC rules and the TRS were both influenced by 
articles 30 and 31 of AMLD and yet, because the UK has 
now left the EU, the CJEU judgment will have no legal 
effect. This means that the UK will be the only European 
country to continue to comply with AMLD 5, which is 
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somewhat ironic given that the stated aim of Brexit was to 
give the UK freedom from EU red-tape.

However, the UK government, whilst not bound by the 
CJEU decision, is certainly obliged to consider its own 
Human Rights Act 1998, as it seems unlikely that registers 
which are deemed by the CJEU to have breached article 
7 and 8 of the Charter could be regarded as compliant 
with article 8 of the Human Rights Act 1998. It is also 
important to note that the UK, whilst not bound by the 
Charter, is still a signatory (for the time being at least) of 
the European Convention of Human Rights (ECHR) and 
would be bound by any decision of the European Court of 
Human Rights.

Because the UK has now left the EU, the 
CJEU judgment will have no legal effect 
in the UK ... [However,] it is probably 
the case that, if ever there was a good 
time for the British Overseas Territories 
and Crown Dependencies to push back 
against the UK’s transparency initiatives, 
then it is now 

Of course, there is no decision of the ECHR to 
consider yet, but you don’t need a crystal ball to predict 
that this will be the next stop for the privacy campaigners. 
I have not yet spoken with Filippo Noseda – the lawyer 
who so expertly guided these cases to the CJEU – but it 
seems likely the ECHR will be in his sights next.

Finally, what of the BOTs and the Crown 

Dependencies, all of whom promised public BORs in 
2023 on the assumption that they would be the ‘global 
norm’? Any argument that public BORs are (or ever have 
been) the ‘global norm’ must now be in tatters given that 
the world’s largest trading block has just banned them. 
In my view there is very little chance that the UK would 
ever be able to execute its draft Order in Council to force 
the BOTs to introduce public BORs. As for the Crown 
Dependencies, they don’t even need to worry about the 
Order in Council, so will presumably make their decision 
purely on political grounds. 

It is probably the case that, if ever there was a good 
time for the BOTs and Crown Dependencies to push 
back against the UK’s transparency initiatives, then it is 
now. 

Final thoughts
For the last decade, the human right to privacy has been 
eroded in the name of transparency, with the latter being 
regarded by many as a universal good. What the CJEU 
has done with this decision is to remind us that we cannot 
ignore privacy rights, no matter how worthy the aims of the 
transparency movement. n
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