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Welcome to the Q4 2022 edition of our 

Competition Law Newsletter. A quarterly 
update covering key developments in UK and 
EU competition law.  

 

UK Competition Law Developments 

CMA continues its robust approach to 
Phase 2 reviews  

In previous quarterly updates, we have written about 

the UK's Competition and Markets Authority's 

("CMA") increasingly vigorous and stringent 

approach to merger control review, in particular in 

relation to its Phase 2 in-depth investigations once 

the CMA has concluded that there is a realistic 

prospect that a deal could lead to a substantial 

lessening of competition ("SLC") in a particular 

market(s) in the UK.  Certainly, the CMA seems 

increasingly minded to impose remedies as a 

condition to clearance or, in some cases, prohibit 

transactions altogether.  Such a trend has remained 

consistent towards the end of 2022 and looks set to 

continue into 2023. 

Examples of recent CMA Phase 2 cases include the 

following: 

• Cérélia / Jus-Roll1 

Following the launch of a Phase 2 review, on 4 

November 2022 the CMA determined that Cérélia 

Group Holding SAS' ("Cérélia") acquisition of the 

assets relating to the Jus-Roll dough business of 

General Mills, Inc. ("GM") would likely lead to an SLC 

 

 
1 See the CMA's case page at: Cérélia / Jus-Rol merger inquiry - 
GOV.UK (www.gov.uk) 
2 DTB products include ingredient pastry dough (i.e., shortcrust, 
puff and filo pastry dough), pizza dough and other ready-to-bake 
dough products (including ready-to-bake croissant dough, pain au 
chocolat dough, cinnamon swirl dough, gingerbread dough, cookie 
dough). 
See The Competition & Markets Authority. Completed acquisition 
by Cérélia Group Holding SAS of certain assets relating to the UK 
and Ireland dough business (Jus-Rol) of General Mills, Inc. – 
Provisional findings report. 4 November 2022. Available at: 

in the wholesale supply of dough-to-bake ("DTB") 

products2 to grocery retailers in the UK.   

The CMA concluded that Jus-Roll and Cérélia were 

the leading suppliers of DTB products in the UK by a 

considerable margin.  GM's Jus-Roll business was 

found to be the leading wholesale supplier of own-

branded DTB products whilst Cérélia was the largest 

supplier of private label ("PL") DTB products.3  Both 

Jus-Roll and Cérélia were considered to be active in 

their respective supply channels, with Cérélia 

providing some own-branded products under the 

name BakeAway and Jus-Roll providing some limited 

competition in the supply of PL DTB products.  

Ultimately, the CMA took the own-brand and PL 

supply channels to constitute one distinct product 

market in the UK4 and determined that, post-

acquisition of the Jus-Roll assets, Cérélia would have 

a combined market share of between 60-70% (with 

an increment of between 30-40%). 

In addition to this high market share, the CMA 

considered that the parties faced very limited 

competition.  There were no credible alternative 

suppliers in the own-branded channel and only two 

other suppliers in the PL channel.  Indeed, grocery 

retailers, in spite of their significant buyer power in 

other markets, were prevented from exercising much 

of a countervailing factor against a merged Cérélia-

Jus-Roll entity.  Switching suppliers of PL DTB 

products was also not without complications and 

costs, meaning that grocery retailers would be 

unlikely to switch suppliers even in response to small 

but significant price increases. 

Compounding all of this was the fact that each of 

Jus-Roll and Cérélia provided important competitive 

https://assets.publishing.service.gov.uk/media/636921acd3bf7f1e
48cc9998/Cerelia_JusRol_Provisional_Findings_report__.pdf  
3 In essence, PL DTB products are DTB products that are sold by 
grocery retailers under their own "in-house" label, but which are 
produced and supplied by a third party.  Grocery retailers typically 
create a product specification (including recipe development) and 
run a tender process to select an appropriate supplier to meet 
order requirements. 
4 Among other reasons, this was because grocery retailers were 
found to often consider PL and own-branded channels together 
when making purchasing decisions. 

https://www.shlegal.com/docs/default-source/news-insights-documents/2022/competition-law-newsletter---q3-2022.pdf?sfvrsn=dbf6fd5b_0
https://www.gov.uk/cma-cases/cerelia-slash-jus-rol-merger-inquiry#:~:text=12%20May%202022%3A%20The%20Competition,(Jus%2DRol)%20of%20General
https://www.gov.uk/cma-cases/cerelia-slash-jus-rol-merger-inquiry#:~:text=12%20May%202022%3A%20The%20Competition,(Jus%2DRol)%20of%20General
https://assets.publishing.service.gov.uk/media/636921acd3bf7f1e48cc9998/Cerelia_JusRol_Provisional_Findings_report__.pdf
https://assets.publishing.service.gov.uk/media/636921acd3bf7f1e48cc9998/Cerelia_JusRol_Provisional_Findings_report__.pdf
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constraints against the other in the own-branded and 

PL DTB product supply channels, where Cérélia in 

particular was able to limit price increases by GM for 

its Jus-Roll branded DTB products. 

As a result, the CMA provisionally concluded that the 

two companies faced limited competition, with other 

suppliers being far smaller and lacking the resources 

of the merging parties. It was unlikely another 

supplier would enter the market or expand its 

existing activities. Further the deal could lead to 

higher prices and lower quality products for grocery 

retailers, as well as a decline in innovation, with 

consumers bearing the costs.  

For these reasons on 4 November 2022, the CMA 

suggested that Cérélia sell its Jus-Roll UK business 

given that no other credible remedies could be 

identified which could address this SLC. The CMA 

acknowledged that such a remedy would be 

tantamount to a prohibition decision and, indeed, an 

unwinding of the transaction.  The CMA invited 

interested third parties to respond to its provisional 

findings by 25 November and its remedies notice by 

18 November. The CMA will issue its final report by 

January 2023.  

The deal demonstrates the risks inherent in closing a 

transaction in the UK without the CMA's prior 

approval.  Although the UK's merger control regime 

is a voluntary one, the CMA has the power to call-in 

a deal for a retrospective review up to 4 months 

after the transaction closes or the deal comes to the 

CMA's attention5 (whichever is the later).  Potential 

buyers need to treat this call-in power cautiously 

when contemplating a deal that could raise potential 

competition issues that might pique the CMA's 

interest. 

• Carpenter / Recticel6 

On 16 November 2022, the CMA published its final 

report of its review into the contemplated £559 

million acquisition by Carpenter Co. ("Carpenter") 

of Recticel NV/SA's ("Recticel"), in which it 

confirmed that the parties had offered remedies 

which were sufficient to address the potential SLCs 

the CMA had identified in its provisional findings 

report published in September 2022. 

 

 
5 Generally speaking, UK case law has held that publishing details 
of a transaction on the acquirer's website and/or relevant trade 
press is sufficient to "bring the deal to the CMA's attention", given 
the CMA has a market intelligence unit whose role (at least in part) 
is to pick up unnotified deals.  Thus, the CMA does not have to be 
directly contacted about a particular deal to satisfy this criterion. 
6 See the CMA case page: Carpenter Co. / Recticel NV/SA merger 
inquiry - GOV.UK (www.gov.uk) 

The merger between Carpenter, a US-headquartered 

manufacturer of polyurethane foam products with 

various industry applications, and Recticel, a Belgian 

firm focused on polyurethane for use in bedding and 

insulation, was first announced in December 2021.  

In terms of the parties' activities in the UK, the CMA 

found that both companies supplied foam used to 

make various household goods such as mattresses, 

upholstery and kitchen sponges from manufacturing 

facilities located in the UK.  A Phase 1 review into 

the deal was not launched until 5 May 2022 and an 

in-depth Phase 2 assessment was subsequently 

confirmed on 18 July 2022. 

 

Since the publication of the CMA's Phase 1 decision, 

the deal between Carpenter and Recticel seemed 

likely to face an uphill battle to gain approval after 

the CMA found that the merger would harm 

competition in various markets for the supply of 

foam7 given the deal would reduce the number of 

foam producers in the UK from three to two. The 

merger would also reduce choice, raise prices for 

consumers and remove an important competitor to 

Carpenter. It was not surprising that the CMA 

identified issues with the deal. 

However, what was more surprising, and in a most 

interesting precedent, the merging parties actually 

conceded to the CMA during the latter's Phase 2 

review period that the merger would in fact result in 

SLCs and requested that the CMA fast-track its 

investigation to remedies.  The CMA's guidance on 

jurisdiction and procedure outlines a process by 

7 These product markets related to: (1) The supply of unconverted 
polyether comfort foam ("Comfort Foam") in the UK, which is 
mainly used to make upholstered furniture and mattresses; (2) 
The supply of unconverted technical foam ("Technical Foam") in 
the UK, which is used in a variety of applications including cleaning 
sponges; and (3) The supply of "Converted Comfort Foam", 
which is Comfort Foam that has been processed into components 
for use in comfort-related products (e.g., furniture and 
mattresses). 

https://www.gov.uk/cma-cases/carpenter-co-slash-recticel-nv-slash-sa-merger-inquiry
https://www.gov.uk/cma-cases/carpenter-co-slash-recticel-nv-slash-sa-merger-inquiry
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1044636/CMA2_guidance.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1044636/CMA2_guidance.pdf
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which, in order to expedite Phase 2 reviews, merging 

parties may concede in writing that their deal is 

likely (on a balance of probabilities) to give rise to an 

SLC in a particular market(s) in the UK.8 This is the 

first time that merging parties have conceded their 

deal would result in an SLC during a Phase 2 probe 

since this mechanism to acknowledge antitrust 

concerns to speed up a merger inquiry was 

introduced in January 2021.  The CMA noted that the 

parties' decision to concede enabled the outcome of 

the investigation to be reached significantly more 

quickly than usual (i.e. more than two months ahead 

of the statutory deadline). Though such a concession 

may resolve CMA reviews more swiftly – which can 

bring a number of benefits, including greater 

certainty and aligning the timeline of the CMA's 

review with those that may be being conducted by 

other regulators, like the Commission – it also ties 

the parties' hands from ever challenging the SLC 

finding(s).  This is because deal parties must 

expressly waive any future right to challenge the 

CMA's adopted position. 

In terms of the remedies offered to, and largely 

agreed by, the CMA, the parties have (inter alia) 

agreed to divest certain assets and operations 

relating to Recticel's UK subsidiary, chiefly 

concerning Recticel's facility in Derbyshire.  The 

third-party buyer for the divested assets and 

operations will need to be accepted by the CMA.  

Furthermore, Carpenter has also agreed to enter into 

various transitional service and supply agreements 

with the third-party buyer to assist the latter in the 

initial operation of the divested assets. 

• LSEG / Quantile9 

In a rarer example of an unconditional clearance, on 

26 October 2022 the CMA approved the acquisition 

by The London Stock Exchange Group plc ("LSEG") 

of Quantile Group Limited ("Quantile"). 

The key overlap between the parties related to over-

the-counter interest rate derivatives ("OTC IRDs").  

LSEG holds a majority shareholding in a business 

called LCH Ltd ("LCH") which acts as a clearing 

house10 for OTC IRD trades.  Quantile, meanwhile, 

provides advisory services to entities trading in 

derivative instruments, where such services include 

what are known as multilateral compression services 

 

 
8 The Competition & Markets Authority. Mergers: Guidance on the 
CMA's jurisdiction and procedure. January 2021. Available at: 
https://assets.publishing.service.gov.uk/government/uploads/syste
m/uploads/attachment_data/file/1044636/CMA2_guidance.pdf  
9 See the CMA case page at: London Stock Exchange Group PLC / 
Quantile Group Limited merger inquiry - GOV.UK (www.gov.uk) 
10 A clearing house helps reduce the costs and risk of a contract 
between a buyer and a seller in a financial market by acting as a 

in relation to OTC IRDs.  Multilateral compression is, 

in essence, a technique to reduce entities' capital 

requirements (i.e. the risk-weighted pro rata level of 

funds that financial institutions are legally required 

to hold in order to meet contingent payment 

obligations) in relation to derivative contracts.  The 

technique works, in simple terms, by replacing the 

number of offsetting derivative contracts by a 

smaller number of contracts of the same notional 

risk value, which reduces an entity's portfolio value 

and, in turn, their capital requirements. 

Though there were no horizontal overlaps between 

LSEG and Quantile' activities, the CMA ascertained 

that there were relevant vertical overlaps between 

the clearing houses and providers of multilateral 

compression services.  Namely, entities like Quantile 

were reliant on clearing houses like LSEG's LCH for 

the latter's cooperation in clearing multilateral 

compression proposals.  The chief concern the CMA 

investigated was, therefore, whether the merged 

entity would have the ability and/or incentive to 

foreclose rival providers of multilateral services post-

merger in favour of Quantile.  The ways in which the 

merged entity may theoretically have disadvantaged 

Quantile's rivals would be, for example, to limit the 

number of days in which rival multilateral 

compression service providers could access LCH to 

clear their contracts or by increasing the fees 

charged to such rival players for doing so. 

Though the CMA determined that the merged entity 

would have had the ability to foreclose rivals in this 

way (nothing in the applicable regulations or LSEG's 

governing articles prevented such actions), they 

ultimately concluded that the merger entity would 

not have such an incentive to do this.   

Chiefly, this was due to the responses received by 

third parties, who satisfied the CMA that the merged 

entity's customers and those of TriOptima (the only 

other provider of multilateral compression services 

for OTC IRDs on the LCH) valued having more than 

one provider of multilateral compression services.11  

Such customers informed the CMA that they look to 

exercise mechanisms over the merged entity to 

deter it from engaging in foreclosure strategies.  If 

this did not work, the CMA found that (though a 

large number of customers would not switch from 

the LSEG / LCH) a sufficient number would be 

central counterparty between the parties to a transaction.  See the 
CMA's press release at: CMA clears LSEG / Quantile merger - 
GOV.UK (www.gov.uk) 
11 The Competition & Markets Authority.  Anticipated acquisition by 
London Stock Exchange Group Plc of Quantile Group Limited – Final 
Report. 26 October 2022. Paras 16 – 19. Available at: 
https://assets.publishing.service.gov.uk/media/6357bc8ae90e0777
a8f7e0ba/LSEG_Quantile_Final_Report_.pdf  

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1044636/CMA2_guidance.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1044636/CMA2_guidance.pdf
https://www.gov.uk/cma-cases/london-stock-exchange-group-plc-slash-quantile-group-limited-merger-inquiry
https://www.gov.uk/cma-cases/london-stock-exchange-group-plc-slash-quantile-group-limited-merger-inquiry
https://www.gov.uk/government/news/cma-clears-lseg-quantile-merger
https://www.gov.uk/government/news/cma-clears-lseg-quantile-merger
https://assets.publishing.service.gov.uk/media/6357bc8ae90e0777a8f7e0ba/LSEG_Quantile_Final_Report_.pdf
https://assets.publishing.service.gov.uk/media/6357bc8ae90e0777a8f7e0ba/LSEG_Quantile_Final_Report_.pdf
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prepared to make such a switch and incur the costs 

in doing so, indicating that demand-side 

substitutability was enough to prevent the merged 

entity from seeking to foreclose its rivals. 

Comment – more Phase 2 reviews on the 

horizon 

The CMA is currently carrying out other Phase 2 

investigations into other transactions, including: the 

tie-up between two hearing implant companies (i.e. 

Cochlear and Oticon Medical) after enforcers in 

Australia and the EU also raised competition 

concerns; as well as the tie-up between two of the 

UK's largest vehicle salvage service suppliers (i.e. 

Copart and Hills Motors) after the parties declined to 

offer remedies to address the CMA's concerns.  As 

we look ahead to 2023, the CMA is already poised to 

launch Phase 2 reviews in several ongoing cases.  

These include the acquisition by Baker Hughes of 

Altus Intervention12 (two companies active in an 

essential input to the UK's oil industry) and Korean 

Air's acquisition of Asiana Airlines.13 It is clear that 

the CMA is becoming increasingly tough in its 

approach to merger control enforcement, particularly 

when deals are referred to an in-depth Phase 2 

assessment.  Deal parties will need to satisfy a high 

evidential bar to convince the CMA that such a 

merger (having been thought to bear a realistic 

chance of giving rise to an SLC in a particular 

market(s) at the Phase 1 stage) will not, in fact, be 

likely to result in such an outcome.  Deal parties 

facing the prospect of a Phase 2 review should 

therefore be prepared for a tough road ahead in 

securing clearance.  Whilst the CMA is clearly still 

minded to issue clearance decisions at Phase 2 (both 

with and without remedies), the road that leads to 

such a destination is not an easy one. 

Pfizer and Flynn launch fresh appeals in the 

face of revised CMA fines for excessive 

pricing 

On 26 October 2022, Pfizer Limited and Pfizer Inc. 

(collectively "Pfizer") and its UK distributor, Flynn 

Pharma Limited and Flynn Pharma (Holdings) Limited 

 

 
12 See the CMA case page at: Baker Hughes Nederland Holdings 
B.V. / Oz MidCo AS (Altus Intervention) merger inquiry - GOV.UK 
(www.gov.uk) 
13 See the CMA's case page at: Korean Air / Asiana Airlines merger 
inquiry - GOV.UK (www.gov.uk) 
14 Phenytoin Sodium is a prescription anti-epilepsy drug which 
slows down the impulses in the brain that can cause seizures and is 
taken by almost 50,000 patients in the UK.  Prior to 2012, it had 
been available in capsule form under the brand name Epanutin.   
15 Generic and branded drugs share the same 'active' ingredient 
(e.g. phenytoin sodium), but differ in which 'inactive' ingredients 
they contain and the name under which they are sold.  Generic 
drugs will be produced by different manufacturers under different 

(collectively "Flynn"), launched fresh appeals 

against a revised set of fines levied against them by 

the CMA.  The charge levelled against them, which 

referred back to a four-year period between 2012 

and 2016, was that they had charged excessive 

prices for the anti-epilepsy drug, Phenytoin Sodium14 

("Phenytoin"), and in doing so had abused their 

dominant position in the market.  This latest 

development marks the second occasion the two 

companies have appealed a decision by the CMA on 

this question, as the CMA re-imposed fines in July 

earlier this year that it first sought to levy in 2016, 

this time in the amount of £63.3 million for Pfizer 

and £6.7 million for Flynn. 

Background 

In September 2012, Pfizer transferred the UK 

marketing authorisation and distribution rights for 

Phenytoin to Flynn, while continuing to manufacture 

and supply the product to Flynn.  Flynn almost 

immediately proceeded to de-brand Epanutin and 

supplied it as a 'generic'15 to wholesalers, 

pharmacies and the NHS, thereby removing the drug 

from the scope of the existing price regulations 

under the Pharmaceutical Price Regulation Scheme16, 

which only applies to branded drugs.  This enabled 

the two companies to price the drug at their own 

discretion.  Over the four years that followed, Pfizer's 

manufacturing price charged to Flynn increased by 

between 783% and 1,615% while Flynn's price 

charged to wholesalers, pharmacies and ultimately 

the NHS rose by between 2,387% and 2,656%.  

Pfizer and Flynn's positions as the dominant 

suppliers of Phenytoin ensured the NHS had no 

option but to pay these prices, resulting in an 

increase in the NHS' annual costs for Phenytoin from 

£2m in 2012 to £50m in 2013. 

After its predecessor, the Office of Fair Trading, 

opened an investigation in May 2013, the CMA 

issued an infringement decision in December 2016, 

finding that both Pfizer and Flynn's pricing practices 

had breached competition law.  The parties' 

subsequent appeal to the CAT was, by and large, a 

success, with the CMA's conclusion that the prices 

brand names and are typically cheaper than their branded 
counterparts, as the production costs do not include the initial 
development and marketing costs incurred by the branded drug 
manufacturer. 
16 The Pharmaceutical Price Regulation Scheme ("PPRS") is a 
voluntary self-regulatory scheme that applies to branded medicines 
supplied to the NHS.  It seeks to limit the amount paid by the NHS 
for such medicines by requiring pharmaceutical companies to 
reimburse the NHS if the amount it spends on drugs supplied by 
PPRS members exceeds an agreed percentage, referred to as the 
'allowed growth rate'.  Since 2018, the allowed growth rate has 
been 1.1%, while from 1 July 2022 until the year end, the 
percentage sum to be collectively repaid is 14.3% of the excess. 

https://www.gov.uk/cma-cases/baker-hughes-nederland-holdings-bv-slash-oz-midco-as-altus-intervention-merger-inquiry
https://www.gov.uk/cma-cases/baker-hughes-nederland-holdings-bv-slash-oz-midco-as-altus-intervention-merger-inquiry
https://www.gov.uk/cma-cases/baker-hughes-nederland-holdings-bv-slash-oz-midco-as-altus-intervention-merger-inquiry
https://www.gov.uk/cma-cases/korean-air-slash-asiana-airlines-merger-inquiry
https://www.gov.uk/cma-cases/korean-air-slash-asiana-airlines-merger-inquiry
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had amounted to an 'unlawful' abuse of dominance 

being set aside, albeit the regulator's findings on 

market definition and the parties' dominance were 

upheld.  A second appeal to the Court of Appeal 

("CoA") ensued, this time by both the CMA and 

Flynn, with the CAT's prior decision to remit the 

questions of abuse and penalties to the CMA being 

upheld, as was the Tribunal's requirement that the 

CMA fairly and impartially evaluate any evidence 

relating to comparator products that Pfizer and Flynn 

put forward.17  The regulator's argument that it need 

not establish a hypothetical benchmark price against 

which to compare the parties' prices was upheld, 

however, and Flynn's appeals that the CMA would 

treat the CAT's findings in respect of the assessment 

of comparator evidence as binding were dismissed 

outright, with the CMA quick to celebrate what it 

therefore considered a successful appeal.18 

 

 

What amounts to excessive pricing? 

Of course, only if a company is in a dominant 

position in its market of operation can there be an 

excessive pricing-induced breach of section 18 of the 

Competition Act 1998 (the so-called 'Chapter II 

prohibition') – or Article 102 TFEU at an EU level – 

which prohibit such behaviour as one way to abuse 

dominance.  As explained, the CMA had already 

established the dominant position of both Pfizer and 

Flynn in the market for Phenytoin, leaving the only 

 

 
17 Prior to this point, the CMA had refused to examine the evidence 
relating to the price of competing products which Pfizer and Flynn 
had submitted, arguing that the requirement to do so under the 
United Brands test (see paragraph below for further information) 
was optional rather than obligatory.  The CoA disagreed however, 
suggesting the CMA could not simply disregard the evidence 
presented to it, and that doing so would breach its duty to fairly 
evaluate all available evidence. 
18 At face value, Flynn's appeal related both to the CAT's 
conclusions regarding the strength of the CMA's 'cost-plus analysis' 
in reaching its infringement decision, and its failure to make a 
ruling on the so-called 'cost pool' issue and its effect on the 
allocation of Flynn's costs.  In reality however, Flynn simply wanted 
to ensure that these findings were not held to be definitive and 

question to be resolved whether that dominance had 

been abused through the charging of excessive and 

unfair prices.   

The legal test for excessive pricing itself comprises 

two core parts or 'limbs' and is taken from a 1978 

judgment by the Court of Appeal in United Brands v 

Commission.19  While limb one addresses the 

question of excessiveness – specifically whether the 

difference between the costs incurred and price 

charged was excessive – limb two focuses on how 

unfair the price charged actually was.  Whether the 

CMA had interpreted and applied this test correctly 

was a key focus of Pfizer and Flynn's first appeal to 

the CAT and, despite the findings and clarifications 

by both the CAT and CoA on this question20, also 

remains a key feature of the appeals currently before 

the Tribunal.             

CMA's Remittal Investigation 

In June 2020, the CMA opened its current 

investigation after opting to re-investigate the 

matters remitted to it by the CAT and CoA.21  After 

gathering further evidence, the CMA once again held 

that Pfizer and Flynn's behaviour amounted to an 

abuse of their dominant positions in breach of 

section 18 of the Competition Act 1998 in their 

respective markets as Phenytoin suppliers and 

distributors respectively.  More specifically, both 

Pfizer and Flynn were found to have committed four 

separate abuses in relation to the four different 

Phenytoin capsule strengths/prices.  The fines issued 

of £63 million against Pfizer represented a decrease 

from the prior amount of £84.2 million charged in 

2016, while Flynn's £6.7 million fine amounted to a 

small increase from the £5.2 million previously 

levied.   

Grounds for appeal 

Refusing to accept the CMA's findings, Pfizer and 

Flynn again lodged appeals with the CAT, each 

relying on numerous grounds of appeal.  Flynn's 

appeal is based on eight principal grounds which can 

be grouped into three lines of argument – 1) that the 

that they would be able to re-argue them even if new evidence was 
adduced in doing so (see paras 174-177 of the CoA's judgment).  
The CMA's press release can be found here.   
19 See United Brands Continentaal B.V. v Commission of the 
European Communities Case 27/76 
20 Specifically, the CAT held that the CMA was wrong to confine its 
assessment under limb one to its 'cost plus analysis', under which 
only a return on sales of 6% or less would be considered 
reasonable (as this was the figure deemed permissible under the 
PPRS).  As alluded to above, the regulator's refusal to consider 
comparator products under limb two was also held to be incorrect. 
21 The question of abuse, and any subsequent penalties and 
directions were remitted to the CMA for reconsideration in 
accordance with CoA's judgment. 

https://files.monckton.com/wp-content/uploads/2020/03/MPB-JB-CMA-v-Flynn-Pharma-Ltd-and-Ors.pdf
https://www.gov.uk/government/news/cma-welcomes-court-of-appeal-judgment-in-phenytoin-case
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:61976CJ0027&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:61976CJ0027&from=EN
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returns made and prices charged by Flynn, and the 

excesses alleged against it were neither excessive 

nor unfair; 2) that the CMA's assessment was 

characterised by methodological errors and ill-

informed analyses; and 3) that the penalty was both 

wrongfully imposed and incorrectly calculated.22  By 

contrast, Pfizer relies on five grounds of appeal 

which can also be grouped into three main 

arguments – 1) that the CMA's assessment of 

Phenytoin's economic value failed was overly narrow 

and ignored 'real-world indicators' such as drug 

tariffs or average selling prices of the 'bioequivalent 

tablets', as well as the drug's broader therapeutic or 

demand-side benefits; 2) that the CMA's approach to 

information gathering was both inadequate and 

unbalanced; and 3) much like Flynn, that the CMA 

was not only incorrect to impose a penalty, but also 

wrongfully calculated the penalty amount.23  

Unsurprisingly, both Pfizer and Flynn are seeking the 

annulment of the CMA's infringement decision and 

the rescission or substantial reduction of the fine.24  

A sign of things to come? 

The significance of the CMA's decision to re-issue an 

infringement decision against Pfizer and Flynn after 

its initial setback in the courts should not be 

understated.  It confirms that the regulator will not 

simply give up on a case where its first attempt saw 

it fall short of the evidential threshold required for its 

initial decision to be upheld.  Likewise, it confirms 

the regulator's recent increased willingness to launch 

investigations into unfair pricing practices – which 

have historically been rare at both UK and EU level – 

as well as the regulator's growing focus on the 

pharmaceutical sector more widely.  The CMA's 

investigation against Pfizer and Flynn is just one of 

eight currently ongoing in this sector, four of which 

are tackling potential unfair pricing to some extent.25  

Most notably, the CMA's investigations into the 

excessive pricing of Liothyronine and Hydrocortisone 

led to record-breaking fines of £100 million and £260 

million respectively, although both cases are 

currently on appeal. 

The timing of this apparent increase in regulator 

scrutiny of both pricing practices and the 

pharmaceutical sector is perhaps more than a mere 

coincidence.  On 27 April 2017, the Health Service 

Medical Supplies (Costs) Act received Royal Assent 

and with it came new powers for the Secretary of 

 

 
22 A more detailed breakdown of Flynn's eight grounds of appeal 
can be found here.   
23 A more detailed breakdown of Pfizer's five grounds of appeal can 
be found here.   
24 Pfizer is also seeking the full payment of its costs incurred in the 
pursuit of its appeal. 
25 See the CMA's current cases in the pharmaceutical sector here. 

State to limit the prices of unbranded generic 

medicines, thereby closing the loophole that drugs 

such as Flynn's benefited from.  Therefore, while we 

await the outcome of the latest set of appeals from 

Flynn and Pfizer, it would seem that, moving 

forward, it is not only the threat of CMA intervention 

that will dissuade pharmaceutical firms from 

arbitrarily raising their prices but also the potential 

for government regulation as well. 

New CPO valued at £900 million to be 

launched against Amazon in relation to its 

"buy box" function  

On 14 November 2022, a new, high-profile collective 

action was filed with the CAT seeking damages 

valued at £900 million for UK based consumers.  In 

this instance, the alleged perpetrator was the e-

commerce and tech giant Amazon.  The claim is 

being pursued by consumer rights advocate Julie 

Hunter, who has accused Amazon of favouring its 

own product offerings at the expense of consumers.  

If proven, given Amazon's undeniable position as the 

dominant player in the e-commerce market26, such 

conduct would amount to a clear breach of UK and 

EU competition laws that seek to prohibit such 

abuses of dominance.27 

 

Amazon's 'Buy Box' feature    

The claim focuses on Amazon's 'Buy Box' feature, 

which artificially promotes certain products above 

the rest in response to a consumer's search on 

Amazon's website.  The products promoted, Hunter 

argues, comprise products sold or produced by 

26 It is estimated that, in 2021, purchases made on Amazon's 
online marketplace accounted for almost 50% of all e-commerce 
transactions in the United States. 
27 These prohibitions can be found in section 18 of the UK 
Competition Act 1998 and Article 102 of the Treaty on the 
Functioning of the European Union ("TFEU") respectively. 

https://content.mlex.com/Attachments/2022-10-26_60SU31BXHFQCO65U%2F20221026%20Summary%20of%20Appeal%20in%20case%201525%20per%20Rule%2014.pdf
https://content.mlex.com/Attachments/2022-10-26_60SU31BXHFQCO65U%2F20221026%20Summary%20of%20Appeal%20in%20case%201524%20per%20Rule%2014.pdf
https://www.gov.uk/cma-cases?keywords=&case_type%5B%5D=ca98-and-civil-cartels&case_state%5B%5D=open&market_sector%5B%5D=pharmaceuticals&closed_date%5Bfrom%5D=&closed_date%5Bto%5D=
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Amazon itself, or those of third-party retailers who 

pay a sizeable sum for storage and delivery to 

Amazon.  It is estimated that 80-90% of the 

purchases made on Amazon's website are secured 

via the offers shown in the 'Buy Box' display feature, 

meaning those whose products are not promoted will 

almost certainly be overlooked or missed by 

consumers, even if those items are being offered for 

a cheaper price or on better terms.  In her 

statement, Hunter observed how 'many consumers 

believe that Amazon offers good choice and value 

but instead… uses tricks of design to manipulate 

consumer choice and direct customers towards the 

featured offer in it Buy Box.'28   

In accordance with Rule 73(2) of the CAT Rules, 

which adopts the definition provided by section 

47B(11) of the Competition Act 1998, this 'opt-out' 

collective action has been filed on behalf all potential 

claimants without the need for them to actively 

participate or 'opt-in' to the claim.29  As such, 

anyone who lives in the UK and made purchases on 

Amazon's website or app since 14 November 2016 is 

an eligible member of the claim – a figure estimated 

to be between 51.6 and 53.1 million adult users.30   

Concluding thoughts  

Perhaps unsurprisingly, Amazon has rejected any 

suggestions of wrongdoing, asserting that the 'claim 

is without merit'.31  Yet interestingly, this claim 

follows the abuse of dominance investigation 

launched by the UK's CMA in July 2022, which is 

similarly probing how the retailer sets the criteria for 

appearing in its Buy Box.  It also runs in parallel with 

the Commission's dual antitrust investigations into 

Amazon which it only agreed to settle on 20 

December 2022.  The Commission opened a probe 

into Amazon's e-commerce practices in 2019 and 

sent a statement of objections one year later, whilst 

at the same time starting a new investigation to 

assess the same alleged self-preferencing by 

Amazon.  As part of the commitments offered, 

Amazon must now treat all sellers equally when 

ranking their offers to appear in its Buy Box feature 

and display a second Buy Box for products that are 

"sufficiently differentiated" in price or delivery.  

Amazon has also promised to stop using insights 

 

 
28 See UK antitrust litigation targets Amazon Buy Box with $1BN+ 
damages claim | TechCrunch 
29 The CAT Rules can be found here and the precise definition in 
section 47B(11) can be found here 
30 See MLex | Amazon sees planned UK class action over online 
‘Buy Box’ filed at competition court 
31 See UK antitrust litigation targets Amazon Buy Box with $1BN+ 
damages claim | TechCrunch 
32 See Italy fines Amazon $1.3 billion for abusing its market 
position | TechCrunch 

gathered from its employees and algorithmic tools 

about other sellers' operations on its platform to 

optimise its own retail decisions.  

Amazon has also been the target of the Italian 

Competition Authority having been fined in 

December 2021 $1.3 billion for abusing its market 

position by giving preferential treatment to third-

party sellers who also employ Amazon's logistics 

service.32  Traditionally an area competition 

authorities have been slow to tackle effectively, tech 

giants such as Amazon, and others such as Google 

and Meta, are now increasingly being subjected to 

lawsuits, collective actions and regulatory 

investigations over their online activities.33  With the 

Digital Markets Act at an EU level and the UK's 

Digital Markets, Competition and Consumer Bill both 

due to be implemented next year, granting 

competition authorities greater powers of 

investigation into the practices of online businesses, 

it is possible that litigation funders – such as LCM, 

who is funding this claim – are looking to fill this 

enforcement gap in the interim by supporting 

antitrust litigation.  Likewise the lowering of the 

thresholds for certifying collective proceedings such 

as this one that followed the Supreme Court's ruling 

in Mastercard v Merricks in 2020 has seen, and no 

doubt will continue to see, a marked uplift in the 

number of collective proceeding orders being issued 

by the CAT.34  While the claim against Amazon is yet 

to be certified, if recent cases are anything to go by, 

it seems likely that it will, meaning Amazon will have 

to rely on grounds other than those linked to 

procedural impropriety to defend itself.  Watch this 

space… 

Abuse of dominance and tech - the saga 

continues with the CMA's probe of 

Apple/Google duopoly 

Background  

On 10 June 2020, the CMA published its Mobile 

Ecosystem Market Study final report ("Final 

Report")35 following a year-long study into both 

Apple's and Google's mobile ecosystems. The Final 

Report concluded that Apple and Google operate as 

an effective duopoly on mobile ecosystems which 

33 Recent claims include a £2.3 billion claim against Meta for 
alleged data exploitation (see here) and a £13.6 billion claim 
against Google and its parent company Alphabet over the former's 
ad-tech practices (see here). 
34 You can read more about this ruling here. 
35 Available at: 
https://www.gov.uk/government/publications/mobile-ecosystems-
market-study-final-report  

https://techcrunch.com/2022/10/20/amazon-uk-buy-box-claim-lawsuit/?guce_referrer=aHR0cHM6Ly93d3cuZ29vZ2xlLmNvbS8&guce_referrer_sig=AQAAAJIqnzLf_TR20L76mvRg5PMRN8wzRoEUHvH666HE8PsIciO9TQpOalc_7uvP9gWn5YzdcdBLbMtL99XNZbNe47p0tGYnbI5hAdy8Jew1cnHsBe4cgjZilaDtu0wtH_-EJInDn4_y7m4OmbZue7LuJmu5xu_xioFUucIax-WI5i9N&guccounter=2
https://techcrunch.com/2022/10/20/amazon-uk-buy-box-claim-lawsuit/?guce_referrer=aHR0cHM6Ly93d3cuZ29vZ2xlLmNvbS8&guce_referrer_sig=AQAAAJIqnzLf_TR20L76mvRg5PMRN8wzRoEUHvH666HE8PsIciO9TQpOalc_7uvP9gWn5YzdcdBLbMtL99XNZbNe47p0tGYnbI5hAdy8Jew1cnHsBe4cgjZilaDtu0wtH_-EJInDn4_y7m4OmbZue7LuJmu5xu_xioFUucIax-WI5i9N&guccounter=2
https://www.catribunal.org.uk/sites/default/files/2017-11/The_Competition_Appeal_Tribunal_Rules_2015.pdf
https://www.legislation.gov.uk/ukpga/1998/41/section/47B
https://content.mlex.com/#/content/1425555?referrer=portfolio_openrelatedcontent
https://content.mlex.com/#/content/1425555?referrer=portfolio_openrelatedcontent
https://techcrunch.com/2022/10/20/amazon-uk-buy-box-claim-lawsuit/?guce_referrer=aHR0cHM6Ly93d3cuZ29vZ2xlLmNvbS8&guce_referrer_sig=AQAAAJIqnzLf_TR20L76mvRg5PMRN8wzRoEUHvH666HE8PsIciO9TQpOalc_7uvP9gWn5YzdcdBLbMtL99XNZbNe47p0tGYnbI5hAdy8Jew1cnHsBe4cgjZilaDtu0wtH_-EJInDn4_y7m4OmbZue7LuJmu5xu_xioFUucIax-WI5i9N&guccounter=2
https://techcrunch.com/2022/10/20/amazon-uk-buy-box-claim-lawsuit/?guce_referrer=aHR0cHM6Ly93d3cuZ29vZ2xlLmNvbS8&guce_referrer_sig=AQAAAJIqnzLf_TR20L76mvRg5PMRN8wzRoEUHvH666HE8PsIciO9TQpOalc_7uvP9gWn5YzdcdBLbMtL99XNZbNe47p0tGYnbI5hAdy8Jew1cnHsBe4cgjZilaDtu0wtH_-EJInDn4_y7m4OmbZue7LuJmu5xu_xioFUucIax-WI5i9N&guccounter=2
https://techcrunch.com/2021/12/09/italy-fines-amazon-1-3-billion-for-abusing-its-market-position/
https://techcrunch.com/2021/12/09/italy-fines-amazon-1-3-billion-for-abusing-its-market-position/
https://www.theguardian.com/technology/2022/jan/14/meta-sued-for-23bn-over-claim-facebook-users-in-uk-were-exploited
https://techcrunch.com/2022/11/30/google-adtech-antitrust-lawsuit-uk/
https://www.shlegal.com/news/representing-claimants-the-rise-of-the-class-action
https://www.gov.uk/government/publications/mobile-ecosystems-market-study-final-report
https://www.gov.uk/government/publications/mobile-ecosystems-market-study-final-report
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enable them to '…exercise a stranglehold over these 

markets, which include operating systems, app 

stores and web browsers on mobile devices'.36 As a 

result of the Final Study's outcomes, the CMA 

publicised its plans to launch an investigation into (i) 

Apple and Google's power in the mobile browsers 

market; and (ii) Apple’s restrictions on cloud gaming 

via its App Store. On 22 November 2022, the CMA 

launched its in-depth market investigation also 

included a proposal to investigate certain 

agreements between the companies, in relation to 

browser search revenue sharing, in its scope.   

 

What did Apple and Google allegedly do? 

In its Issues Statement37, the CMA will investigate 

whether Apple and Google have 'unilateral market 

power…and whether they are protecting this in anti-

competitive ways'. The CMA put forward a slew of 

reasons underpinning its decision to launch their 

investigation, some of these motivations include: 

• Apple's restrictions and underinvestment in 

browser technology: the CMA alleges that 

Apple intentionally underinvests in its browser 

technology and applies restrictions side-by-

side with this behaviour so that web 

developers are left with no choice but to create 

in app-browsers tailored to Apple's technology 

in lieu of using an equally satisfactory website. 

 

 
36 See CMA press release dated 10 June 2022 entitled 'CMA plans 
market investigation into mobile browsers and cloud gaming'. 
Available at: https://www.gov.uk/government/news/cma-plans-
market-investigation-into-mobile-browsers-and-cloud-gaming  
37 Available at: 
https://assets.publishing.service.gov.uk/media/63984ce2d3bf7f3f7
e762453/Issues_statement_.pdf  
38 The Final Report found that 'Google pays Apple a share of the 
search revenue it earns from browser traffic  
on iOS' in certain circumstances (see paragraph 5.117 of the Final 
Report). 
39 Apple and Google have a combined share of supply of browser 
usage on mobiles in the UK of around 90%, with Safari having a 

This alleged behaviour stifles innovation and 

makes choice in the app market more limited. 

• Browser and browser engines: the CMA seeks 

to investigate a wide range of behaviours 

which the companies are suspected to be using 

to dampen development and innovation. 

Examples of the alleged behaviours include: 

introducing revenue sharing agreements 

between themselves38; imposing barriers to 

entry such as indirect network effects39; and 

raising barriers to entry by using 'choice 

architecture'40 to encourage the use of their 

browsers over rivals.  

• Apple's control over the distribution of cloud 

gaming: for Apple, gaming constitutes a 

significant proportion of Apple's revenue via its 

App Store. The popularisation of cloud gaming, 

which offers 'an alternative method of game 

discovery and distribution to the App Store'41, 

may sour Apple's sweet spot in selling high-

quality mobile devices. As part of the 

investigation, the CMA is seeking to investigate 

whether Apple's control over cloud gaming 

distribution is incentivised by an aim to 

preserve its market power in mobile devices 

and operating systems.  

What will happen after the investigation? 

Sarah Cardell, interim Chief Executive Officer 

("CEO") of the CMA at the time, but now CEO as of 

19 December 2022, said that the CMA intends to 

determine whether the alleged complaints against 

Google and Apple '…are justified and, if so, [will] 

identify steps to improve competition and innovation 

in these sectors'42. 

According to the Issues Statement, potential 'steps' 

– or remedies – could include: 

• Removing Apple's restrictions on competing 

browser engines on iOS devices. 

• Requiring Apple and Google to provide greater 

access to functionality for rival browsers. 

usage share of approximately 50% and Chrome having over 40%. 
As a result, web developers develop their apps in line with Apple's 
and Google's browsers, and not less popular browsers. 
40 Examples of 'choice architecture' include the pre-installation of 
Apple's Safari as the sole and default browser on iOS devices and 
the difficulties in switching to another default browser. 
41 See paragraphs 51 (a) and (b) of the Issues Statement. 
42 See CMA press release dated 22 November 2022 entitled 
'Investigation into cloud gaming and browsers to support UK tech 
and consumers'. Available at: 
https://www.gov.uk/government/news/investigation-into-cloud-
gaming-and-browsers-to-support-uk-tech-and-consumers  

https://www.gov.uk/government/news/cma-plans-market-investigation-into-mobile-browsers-and-cloud-gaming
https://www.gov.uk/government/news/cma-plans-market-investigation-into-mobile-browsers-and-cloud-gaming
https://assets.publishing.service.gov.uk/media/63984ce2d3bf7f3f7e762453/Issues_statement_.pdf
https://assets.publishing.service.gov.uk/media/63984ce2d3bf7f3f7e762453/Issues_statement_.pdf
https://www.gov.uk/government/news/investigation-into-cloud-gaming-and-browsers-to-support-uk-tech-and-consumers
https://www.gov.uk/government/news/investigation-into-cloud-gaming-and-browsers-to-support-uk-tech-and-consumers
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• Simplifying the requirement for users to 

change to a default browser in their device 

settings. 

• Requirements to enable users to choose their 

default browser for in-app browsing. 

• The implementation of 'choice screens', which 

are designed to give users an active choice 

over their selection of browser,  to tackle the 

effects of pre-installation including  barriers to 

entry and limited consumer choice.  

• Requiring Apple to remove its App Store 

restrictions on cloud gaming services. 

Waiting in the shadows - Introduction of the 

CMA's digital markets regulator expected in 

October 2023  

As reported in our Q3 2021 Quarterly Competition 

Law Newsletter, the CMA's Digital Markets Unit43 

("DMU") has been operating in a non-statutory 

"shadow" form since 7 April 2021 in anticipation of 

the upcoming legislative regime housing the DMU’s 

powers. The DMU is expected to emerge from the 

shadows in October 2023 once the impending 

legislative regime crystalises into statutory form. The 

legislative process has evolved since our 

aforementioned newsletter, with the draft form of 

the regime, the Digital Markets, Competition and 

Consumer Bill (the "Bill"), expecting to be published 

in the May 2023 parliamentary session. The 

legislation is expected to come into force in October 

2023.  

Background  

The CMA launched a market study into online 

platforms and digital advertising ("Study") on 3 July 

2019 as part of the CMA’s aim to make the 'UK 

competition regime fit for the digital age'44 under its 

Digital Markets Strategy45. On 1 July 2020, the CMA 

proffered new legislation to govern a pro-competitive 

regulatory regime following the outcome of its 

Study46. Following their proffer, the CMA via its 

 

 
43 The DMU forms part of the CMA and is tasked with implementing 
the UK's pro-competition regime in the digital economy.  
44 Comments by then CMA Chairman, Andrew Tyrie, contained in a 
CMA press release dated 3 July 2019 entitled: 'CMA launches 
digital markets strategy'. Available at: 
https://www.gov.uk/government/news/cma-launches-digital-
markets-strategy  
45 The Digital Markets Strategy was preceded by two reports on the 
digital sector: the Furman Report and the Lear Report, the latter of 
which focuses on merger control decisions in digital markets.  
46 The Study found that monolithic online platforms funded by 
digital advertising (such as Google and Facebook) foster reinforcing 
barriers to entry in the market, such as their large network of 
users coupled with their wide-ranging access to user data and their 
self-preferencing strategies, which operate to the detriment of 

Digital Markets Taskforce, published its advice 

(which included the establishment of the DMU) to 

the UK government ("Government") on 8 December 

2020. In February 2021, the CMA underscored the 

significance of the Government's decision to set up 

the DMU in its 'Digital Markets Strategy: February 

2021 refresh' policy paper47. 

 

On 7 April 2021, the DMU began operating in shadow 

form pending the legislative regime.  On 20 July 

2021, the CMA published a consultation on the new 

regime entitled 'A new pro-competition regime for 

digital markets'48 which garnered views on how the 

proposed regime could tackle '…the harmful effects 

and sources of substantial and entrenched market 

power' in the interests of protecting '…smaller 

businesses, consumers and competition by governing 

the relationship between users and key digital firms' 

and driving '…greater dynamism in [the UK's] tech 

sector'. On 6 May 2022, the Government published 

the outcome of the consultation49 which included 

strong support for the DMU amongst respondents. 

On 25 October 2022, the Department for Business, 

Energy and Industrial Strategy ("BEIS"), stressed in 

its post-pandemic economic growth report that the 

Bill '…should be published without delay' as 

consumers and society as a whole. The Study's final report is 
available at: 
https://assets.publishing.service.gov.uk/media/5fa557668fa8f5788
db46efc/Final_report_Digital_ALT_TEXT.pdf  
47 Available at: 
https://www.gov.uk/government/publications/competition-and-
markets-authoritys-digital-markets-strategy/the-cmas-digital-
markets-strategy-february-2021-refresh  
48 Available at: https://www.gov.uk/government/consultations/a-
new-pro-competition-regime-for-digital-markets  
49 Available at: 
https://assets.publishing.service.gov.uk/government/uploads/syste
m/uploads/attachment_data/file/1073164/E02740688_CP_657_Go
v_Resp_Consultation_on_pro-comp_digital_markets_Accessible.pdf  

https://www.shlegal.com/docs/default-source/news-insights-documents/2021/stephenson-harwood-llp---competition-group-newsletter---q3-2021.pdf?sfvrsn=8f5cea5b_0
https://www.shlegal.com/docs/default-source/news-insights-documents/2021/stephenson-harwood-llp---competition-group-newsletter---q3-2021.pdf?sfvrsn=8f5cea5b_0
https://www.gov.uk/government/news/cma-launches-digital-markets-strategy
https://www.gov.uk/government/news/cma-launches-digital-markets-strategy
https://assets.publishing.service.gov.uk/media/5fa557668fa8f5788db46efc/Final_report_Digital_ALT_TEXT.pdf
https://assets.publishing.service.gov.uk/media/5fa557668fa8f5788db46efc/Final_report_Digital_ALT_TEXT.pdf
https://www.gov.uk/government/publications/competition-and-markets-authoritys-digital-markets-strategy/the-cmas-digital-markets-strategy-february-2021-refresh
https://www.gov.uk/government/publications/competition-and-markets-authoritys-digital-markets-strategy/the-cmas-digital-markets-strategy-february-2021-refresh
https://www.gov.uk/government/publications/competition-and-markets-authoritys-digital-markets-strategy/the-cmas-digital-markets-strategy-february-2021-refresh
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'…consumers and others are at risk'.50 Following 

BEIS' comments, Chancellor Jeremy Hunt announced  

Non-identical twins: the Digital Markets Act 

and the DMU  

The EU's Digital Markets Act recently came into full 

force on 1 November 2022. Like the DMU, the 

regulation targets big tech players – or in EU terms, 

gatekeepers –  by imposing 'an extra responsibility' 

on gatekeepers so that they '…conduct themselves in 

a way that ensures an open online environment that 

is fair for businesses and consumers…by complying 

with specific obligations laid down in the 

legislation'51. The specific obligations, which are 

presented as a set of "dos" and "don'ts", are actually 

quite general in scope and can be self-applied across 

a range of tech players. The DMU's bespoke 

approach is designed to avoid the possibility of 

having 'too prescriptive a legislation [that] would 

harm the foundational goal of the DMU'.52 

Despite their differences in approach, the DMU and 

Digitals Market Act share twin aims: (i) the 

protection of consumers and (ii) the proliferation of 

innovation and fairness within the digital economy.  

Broadcom faces scrutiny for VMware 

acquisition despite apparent lack of overlaps 

Broadcom, Inc. ("Broadcom") is facing the prospect 

of parallel merger control reviews from both the 

European Commission ("Commission") and the UK's 

CMA in relation to its contemplated acquisition of 

VMware, Inc. ("VMware").  The Commission 

confirmed receipt of a merger filing on 15 November 

2022,53 which has started the clock running on its 

initial Phase I review period.  Meanwhile, the CMA is 

considering whether to launch an investigation on its 

own initiative, having issued an invitation to 

comment on 21 November 2022.54 

Broadcom, the U.S.-headquartered semiconductor 

manufacturer, first announced its US$61 billion deal 

to acquire VMware on 26 May 2022.55  In addition to 

pending reviews by the Commission and (possibly) 

the CMA, Broadcom is also seeking merger control 

clearances in the U.S. and China, having already 

 

 
50 Available at: 
https://publications.parliament.uk/pa/cm5803/cmselect/cmbeis/75
9/summary.html  
51 Available at: 
https://ec.europa.eu/commission/presscorner/detail/en/IP_22_642
3b 
52 Comments by Niall Mackenzie, Director of Consumers and 
Competition at the BEIS. Available at: 
https://www.eeas.europa.eu/delegations/united-

secured approval from Brazil's competition authority 

in October 2022. 

 

Though it is almost inevitable that this deal would 

trigger a mandatory filing to the Commission and 

other regulators given the parties' respective global 

turnover, the fact the CMA is taking an interest in 

the deal is, when considered closely, an intriguing 

development.  Certainly, there are elements here 

that would pique any regulator's interest, the deal's 

enormous price valuation chief among them.  Thus, 

it could be argued that the CMA is simply performing 

its duty as a regulator to at least seek third party 

views on the merger to ascertain what the relevant 

concerns might be.  An invitation to comment does 

not, of course, guarantee that a merger review will 

be forthcoming.  However, with this being said, it 

seems likely that Broadcom and VMware have few, if 

any, horizontal or vertical overlaps in their respective 

product and services portfolios.  Broadcom designs, 

develops and supplies semiconductor and 

infrastructure software solutions, whereas VMware is 

a provider of multi-cloud services and virtualisation 

technologies.  As well as offering entirely distinct 

products/services, neither party appears to have any 

input or supply relationships with the other.  It 

appears therefore, based on present information and 

understanding, that the two parties' businesses are 

complementary and are not competing in either 

horizontal or vertical markets. 

There appear to be factors at work here which might, 

depending on whether the CMA does ultimately 

kingdom/governing-gatekeepers-competition-digital-economy-
panel-discussion_en?s=3225  
53 See 
https://ec.europa.eu/competition/mergers/cases1/202247/M_1080
6_8625629_1276_3.pdf  
54 See https://www.gov.uk/cma-cases/broadcom-slash-vmware-
merger-inquiry  
55 See https://www.broadcom.com/company/news/financial-
releases/60271  

https://publications.parliament.uk/pa/cm5803/cmselect/cmbeis/759/summary.html
https://publications.parliament.uk/pa/cm5803/cmselect/cmbeis/759/summary.html
https://ec.europa.eu/commission/presscorner/detail/en/IP_22_6423b
https://ec.europa.eu/commission/presscorner/detail/en/IP_22_6423b
https://www.eeas.europa.eu/delegations/united-kingdom/governing-gatekeepers-competition-digital-economy-panel-discussion_en?s=3225
https://www.eeas.europa.eu/delegations/united-kingdom/governing-gatekeepers-competition-digital-economy-panel-discussion_en?s=3225
https://www.eeas.europa.eu/delegations/united-kingdom/governing-gatekeepers-competition-digital-economy-panel-discussion_en?s=3225
https://ec.europa.eu/competition/mergers/cases1/202247/M_10806_8625629_1276_3.pdf
https://ec.europa.eu/competition/mergers/cases1/202247/M_10806_8625629_1276_3.pdf
https://www.gov.uk/cma-cases/broadcom-slash-vmware-merger-inquiry
https://www.gov.uk/cma-cases/broadcom-slash-vmware-merger-inquiry
https://www.broadcom.com/company/news/financial-releases/60271
https://www.broadcom.com/company/news/financial-releases/60271
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launch its own investigation (and the claimed basis 

for doing so), highlight two rising trends in CMA 

merger reviews.  The first has been recognised for 

some time, which is the CMA's increased willingness 

to claim jurisdiction over, and investigate, deals 

which, arguably, do not suggest obvious concerns.  

The second is the willingness of regulators like the 

CMA to adopt what might be described as less 

conventional theories of harm in its substantive 

review of mergers.  This latter trend, which seems 

particularly evident in mergers within the digital 

sector, will be explored below. 

A resurgence in conglomerate effects reviews – 

is the CMA discriminating against digital 

mergers?56 

Regulators have long faced a conundrum in their 

fight to rein in the power of 'Big Tech'.57  The 

significant growth of these companies in the last ten 

to twenty years can, in part, be explained by their 

acquisitions of complementary businesses.  Though 

these acquisitions have contributed to Big Tech's 

market power and (based on some fears) resulted in 

various market failures and harms to consumers, it 

is striking that remarkably few of these deals have 

been remedied, much less blocked, by regulators.  

The Furman Report58 noted in 2019 that Big Tech 

had, at that time, made over 400 global acquisitions 

in the preceding decade and that none of these had 

been blocked by either the CMA or Commission.  

Today, the number of these Big Tech acquisitions is, 

by some estimates, closer to 800.  And yet the only 

example of a regulatory prohibition against such a 

deal has come from the CMA's decision to block 

Meta's acquisition of Giphy, Inc. (a decision that was 

recently re-issued in October 2022).59 

Given that Big Tech have predominantly focused on 

entities with complementary offerings which have 

allowed these companies to expand their platforms, 

access new markets and further entrench their 

dominance, it is no surprise that regulators like the 

CMA are increasingly taking an interest in such 

mergers that potentially give rise to so-called 

conglomerate merger effects.  Conglomerate 

 

 
56 Microsoft's response to the CMA's Issues Statement. 31 October 
2022. Available at: 
https://assets.publishing.service.gov.uk/media/637cec9dd3bf7f5a0
b33f881/MICROSOFT_S_RESPONSE.pdf  
57 By 'Big Tech', this refers particularly to Alphabet (Google's 
parent company), Amazon, Meta (formerly Facebook), Apple and 
Microsoft.  
58 Digital Competition Expert Panel. Unlocking Digital Competition – 
Report of the Digital Competition Expert Panel. March 2019. 
Available at: 
https://assets.publishing.service.gov.uk/government/uploads/syste
m/uploads/attachment_data/file/785547/unlocking_digital_competi
tion_furman_review_web.pdf  

mergers arise between firms which are neither 

horizontal nor vertical competitors, but which are 

active in separate markets.  Generally, these 

separate markets are interrelated, which is why 

conglomerate mergers are particularly relevant in 

the tech and digital space, where the boundaries 

between different product and service markets are 

particularly porous.  In essence, the principle behind 

harmful conglomerate mergers is that the dominance 

of the acquirer in one market could be used to 

leverage dominance in the separate (albeit 

interrelated) market in which the target operates.  

Take, for instance, the Amazon / Deliveroo merger60 

where the CMA considered whether Amazon might 

have the ability or incentive to bundle Deliveroo's 

Plus food delivery service with its own eponymous 

Prime subscription platform. 

Importantly, conglomerate merger reviews are not 

just relevant to acquisitions pursued by 'Big Tech'.  

Such reviews are being applied more frequently to 

any deals in the digital space, particularly those 

involving companies with an apparently strong 

market position. 

Indeed, it is worth noting that the CMA, in its Phase I 

review of the blockbuster merger between Microsoft 

and Blizzard, has, among other potential concerns, 

identified that the deal could lead to potential 

conglomerate effects.  Specifically, the CMA is 

concerned that Microsoft could leverage its "broader 

ecosystem",61 along with Blizzard's game catalogue 

(Call of Duty being the most influential), to raise 

barriers to entry and foreclose rivals in the cloud-

gaming market.62  Cloud-gaming, the CMA argues, is 

a nascent area which, by utilising its entirely 

separate "ecosystem", Microsoft would have "a much 

stronger position than [its other] rivals" in this 

market.  The acquisition of the Call of Duty 

franchise, as a highly influential gem in the gaming 

canon, would thus afford Microsoft the ability and 

incentive to utilise this strong position to the 

detriment of broader competition.63 

Microsoft has hit back at the CMA's decision to make 

a Phase 2 referral by (inter alia) claiming its 

conglomerate theories of harm are unfounded and 

59 See CMA orders Meta to sell Giphy - GOV.UK (www.gov.uk) 
60 See Amazon / Deliveroo merger inquiry - GOV.UK (www.gov.uk) 
61 Chiefly, its Windows OS operating system, its Azure cloud 
platform and the existing content / users it has via its Xbox gaming 
console and accompanying catalogue of games. 
62 The Competition &Markets Authority. Case ME/6983/22 – 
Anticipated acquisition by Microsoft Corporation of Activision 
Blizzard, Inc – Phase I Decision on relevant merger situation and 
substantial lessening of competition. 12 October 2022. Available 
at: 
https://assets.publishing.service.gov.uk/media/634536048fa8f515
3767e533/MSFT.ABK_phase_1_decision_-_1.09.2022.pdf  
63 Ibid. See particularly paras 236 – 294. 

https://assets.publishing.service.gov.uk/media/637cec9dd3bf7f5a0b33f881/MICROSOFT_S_RESPONSE.pdf
https://assets.publishing.service.gov.uk/media/637cec9dd3bf7f5a0b33f881/MICROSOFT_S_RESPONSE.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/785547/unlocking_digital_competition_furman_review_web.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/785547/unlocking_digital_competition_furman_review_web.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/785547/unlocking_digital_competition_furman_review_web.pdf
https://www.shlegal.com/docs/default-source/news-insights-documents/2022/competition-law-newsletter---q3-2022.pdf?sfvrsn=dbf6fd5b_0
https://www.shlegal.com/docs/default-source/news-insights-documents/2022/competition-law-newsletter---q3-2022.pdf?sfvrsn=dbf6fd5b_0
https://www.gov.uk/government/news/cma-orders-meta-to-sell-giphy
https://www.gov.uk/cma-cases/amazon-deliveroo-merger-inquiry
https://assets.publishing.service.gov.uk/media/634536048fa8f5153767e533/MSFT.ABK_phase_1_decision_-_1.09.2022.pdf
https://assets.publishing.service.gov.uk/media/634536048fa8f5153767e533/MSFT.ABK_phase_1_decision_-_1.09.2022.pdf
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unsupported, to such an extent that they effectively 

amount to evidence that the CMA may be 

"discriminat[ing] against digital mergers".64 

 

What does this mean for the Broadcom / 

VMware deal?65 

The fact that the CMA has decided to make an initial 

probe into this deal – a deal with no clear horizontal 

or vertical overlaps – could suggest that the 

regulator will be willing to consider potential 

conglomerate effects in its assessment of the 

possible theories of harm.  The CMA has shown itself 

to be increasingly interventionist in recent years and 

unafraid of taking slightly controversial positions in 

its merger assessments. 

It should be remembered too that mergers like 

Broadcom / VMware precede the adoption of the 

CMA's new merger control thresholds and the 

(admittedly much delayed) introduction of the Digital 

Markets Unit (see story above) which, among other 

things, will oversee a new strategic market status 

("SMS") regime for certain digital firms.  All of this 

augurs greater scrutiny for deals within the tech and 

digital space, even for those that do not raise 

obvious competition concerns. 

Time will tell whether the Broadcom / VMware will 

escape this heightened scrutiny or will find itself 

facing an uphill battle to seek merger control 

approval. 

 

 
64 Microsoft's response to the CMA's Issues Statement. 31 October 
2022. Para 5.6 Available at: 
https://assets.publishing.service.gov.uk/media/637cec9dd3bf7f5a0
b33f881/MICROSOFT_S_RESPONSE.pdf 
65 Microsoft's response to the CMA's Issues Statement. 31 October 
2022. Available at: 
https://assets.publishing.service.gov.uk/media/637cec9dd3bf7f5a0
b33f881/MICROSOFT_S_RESPONSE.pdf  
66 Technically speaking, Newport Wafer Fab has since been re-
named Newport Nexperia Limited since Nexperia completed its £63 
million deal to acquire the outstanding 86% of Newport Wafer 
Fab's issued share capital that it did not already own in July 2019. 

Nexperia / Newport deal prohibition – 

legitimate national security concerns or 

Wafer thin justifications? 

After months of political wrangling, lobbying and 

industry pressure, the UK Government has finally 

made a decision vis-à-vis the acquisition by Nexperia 

BV ("Nexperia") of Newport Wafer Fab66 ("NWF").  

On 16 November 2022, BEIS issued a prohibition 

decision against the completed transaction, requiring 

Nexperia to fully sell the 86% stake in NWF it had 

originally acquired in July 2021.67  This decision 

constitutes the third instance in which the 

Department for Business, Energy & Industrial 

Strategy ("BEIS") has exercised its right to block a 

transaction under the investment screening regime 

introduced by the National Security and Investment 

Act 2021 ("NSIA"), which came into force on 4 

January 2022.  More interestingly still, this 

prohibition is also BEIS' first ever use of an 

unwinding order in relation to a completed 

transaction – indeed, a transaction that completed 

before the NSIA regime had even come into effect, 

emphasising the full implications of BEIS' 

retrospective powers of investigation under this new 

legislation. 

Background and the parties 

NWF is a company headquartered in Newport, Wales 

and forms one of the so-called South Wales "cluster" 

of semiconductor companies, along with SPTS 

Technologies Ltd, IQE plc and Microchip Technology 

Limited.  The Welsh Government has touted these 

companies as being at the heart of the next 

industrial revolution and key to the development of 

the Welsh economy.68  Saliently, NWF does not 

produce semiconductors per se, but rather wafers 

which are thin slices of semiconductor material which 

are then incorporated into more complex 

semiconductor chips (known as compound 

semiconductors)69 and, ultimately, into electronic 

devices spanning a myriad of different industries. 

Nexperia, meanwhile, is a Dutch-incorporated 

semiconductor company with a significant global 

67 See BEIS' final order at: Newport Wafer Fab decision: notice of 
final order (publishing.service.gov.uk) 
68 See https://gov.wales/compound-semiconductor-technology-
sector-will-be-heart-next-industrial-revolution-economy-minister  
69 In simple terms, compound semiconductors are semiconductors 
made from two or more different elements, as opposed to silicon 
semiconductors which are made from one element only.  The 
advantage of compound semiconductors compared to silicon ones 
is that the former are able to operate under higher temperatures 
and at much higher frequencies.  Examples of compound 
semiconductors include gallium-arsenide ("GaA") and silicon 
carbide ("SiC"). See https://csa.catapult.org.uk/what-are-
compound-semiconductors/  

https://www.shlegal.com/docs/default-source/news-insights-documents/2021/change-on-the-horizon-cma-consults-on-proposed-reforms-to-uk-competition-and-consumer-policy---september-2021.pdf?sfvrsn=bb46e85b_0
https://www.shlegal.com/docs/default-source/news-insights-documents/2021/change-on-the-horizon-cma-consults-on-proposed-reforms-to-uk-competition-and-consumer-policy---september-2021.pdf?sfvrsn=bb46e85b_0
https://www.shlegal.com/docs/default-source/news-insights-documents/2021/stephenson-harwood-llp---competition-group-newsletter---q3-2021.pdf?sfvrsn=8f5cea5b_0
https://www.shlegal.com/docs/default-source/news-insights-documents/2021/stephenson-harwood-llp---competition-group-newsletter---q3-2021.pdf?sfvrsn=8f5cea5b_0
https://assets.publishing.service.gov.uk/media/637cec9dd3bf7f5a0b33f881/MICROSOFT_S_RESPONSE.pdf
https://assets.publishing.service.gov.uk/media/637cec9dd3bf7f5a0b33f881/MICROSOFT_S_RESPONSE.pdf
https://assets.publishing.service.gov.uk/media/637cec9dd3bf7f5a0b33f881/MICROSOFT_S_RESPONSE.pdf
https://assets.publishing.service.gov.uk/media/637cec9dd3bf7f5a0b33f881/MICROSOFT_S_RESPONSE.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1118369/NWF_Final_Order_Public_Notice_16112022.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1118369/NWF_Final_Order_Public_Notice_16112022.pdf
https://gov.wales/compound-semiconductor-technology-sector-will-be-heart-next-industrial-revolution-economy-minister
https://gov.wales/compound-semiconductor-technology-sector-will-be-heart-next-industrial-revolution-economy-minister
https://csa.catapult.org.uk/what-are-compound-semiconductors/
https://csa.catapult.org.uk/what-are-compound-semiconductors/
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presence and 14,000 employees across Europe, the 

U.S. and Asia.  In 2018, Wingtech Technology Co Ltd 

("Wingtech") announced it was acquiring control of 

over 75% of Nexperia's issued share capital in a deal 

worth US$3.6 billion.70  Wingtech, a company 

incorporated in the Peoples' Republic of China 

("PRC"), is itself allegedly controlled by the Chinese 

Communist Party ("CCP"), who are said to own a 

30% stake.71 

Prior to its £63 million investment to acquire 86% of 

NWF' issued share capital, Nexperia had already held 

a 14% stake in the Welsh target company.  In the 

extreme spike in demand for semiconductors 

triggered by a shortage in global supply (a trend that 

was severely exacerbated by the COVID pandemic), 

NWF required an injection of capital to meet the 

requisite production capacity levels.  This thus 

formed for the key rationale for Nexperia's 

investment. 

A delayed review 

It is fair to say that this deal has been buffeted by 

severe political headwinds from the outset, which 

has created a significant amount of uncertainty for 

Nexperia / NWF.  In July 2021, Boris Johnson 

publicly committed that a national security review of 

the deal would take place, but by April 2022 there 

was still no evidence that one had taken place or, 

indeed, was even likely (in spite of continued political 

and media attention).  In the period between July 

2021 and 4 January 2022, it was not possible to 

review the deal under the NSIA regime, but even 

once this legislation came into effect there was still a 

period of several months before any concrete actions 

was taken.  It was not just industry stakeholders and 

politicians in the UK that were taking an interest.  

Indeed, the U.S. House of Representatives weighed 

in on the issue by publicly declaring their 

reservations about the deal in an open letter to 

President Joe Biden, in which they urged the 

President to "employ all tools necessary to prevent 

[the merger taking place]".72 

Eventually, the UK Government bowed to these 

demands and BEIS called-in the deal for a 

retrospective NSIA review on 25 May 2022.73  After 

 

 
70 See China's Wingtech to acquire Dutch semiconductor firm 
Nexperia for $3.6 bln | Reuters 
71 According to an open letter from the U.S. House of 
Representatives' Committee on Foreign Affairs to President Joe 
Biden, published on 18 April 2022. Available at: https://gop-
foreignaffairs.house.gov/wp-content/uploads/2022/04/Letter-to-
Biden-re-NWF.pdf  
72 Ibid. Such tools claimed to be at President Biden's disposal 
included: (i) engaging in direct diplomacy with the UK 

an in-depth assessment, BEIS issued its prohibition 

decision on 16 November 2022. 

BEIS' concerns 

In typical fashion, BEIS' final order does not give 

extensive details as to why it decided the deal 

constituted a sufficiently strong threat to the UK's 

national security interests to warrant the issue of a 

prohibition decision.  BEIS simply notes the following 

issues with the transaction (without giving any 

background explanation or substantiation): 

1) Nexperia's ownership of NWF could result in 

technology and know-how linked to compound 

semiconductors being re-introduced to the 

latter's Newport site, which has the potential of 

undermining the UK's own capabilities in this 

area; 

2) The location of NWF's site in Newport could 

facilitate Nexperia's access to technological 

expertise and know-how generated by the 

other companies in the South Wales cluster; 

and 

3) The existing links between NWF's Newport site 

and the wider South Wales cluster could, as a 

result of Nexperia's ownership of the former, 

prevent the latter from engaging in 

collaborative projects with NFW vis-à-vis the 

UK's national security interests.74 

Though the reasoning behind the concern in point 1) 

is slightly hard to deduce – it is not entirely clear 

why Nexperia's compound semiconductor activities 

at NWF could harm the UK's own capabilities in this 

area, unless this is simply because the UK 

Government would refrain from engaging with a 

merged Nexperia-ESB entity – the substantive fears 

behind points 2) and 3) are rather less ambiguous.  

Evidently, BEIS harbours concerns around PRC 

companies, and in particular those with links to the 

CCP, gaining access to technologies and expertise 

which are deemed to be both of significant value to 

the UK and, in turn, important to its national security 

interests.  Nexperia, given it is 100% owned by PRC-

incorporated Wingtech (which itself counts the CCP 

as a significant shareholder), clearly falls under this 

bracket of PRC companies. 

Government; (ii) reconsidering the UK’s status on the Committee 
on Foreign Investment in the United States' ("CFIUS") “whitelist” 
of investor countries; and (iii) restricting exports to NWF. 
73 See Newport Wafer Fab acquisition called-in for national security 
assessment - GOV.UK (www.gov.uk) 
74 See BEIS' final order at: Newport Wafer Fab decision: notice of 
final order (publishing.service.gov.uk) 

https://www.reuters.com/article/nexperia-ma-wingtech/chinas-wingtech-to-acquire-dutch-semiconductor-firm-nexperia-for-3-6-bln-idUSL3N1X51ZN
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https://gop-foreignaffairs.house.gov/wp-content/uploads/2022/04/Letter-to-Biden-re-NWF.pdf
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Nexperia has noted its intention to appeal BEIS' 

decision but, since appeals under the NSIA regime 

are only permissible on judicial review grounds, it is 

hard to see that any such appeal will have much 

prospect of success. 

Chipping away at geopolitical relations 

Semiconductors are becoming an increasingly 

important battle ground in global politics.  The 

microchips enabled by, and developed from, 

semiconductors are at the heart of so much of the 

modern world that it is hard to overstate their 

significance.  They form the integral component of 

any electronic device and system.  Semiconductor 

chips enable everything from mobile phones and 

communication networks to cars, basic household 

appliances, energy facilities, medical equipment, 

military software and satellites. 

 

Semiconductors have been described as the new oil 

of the modern global economy.  Certainly, this does 

not seem hyperbolic when one considers just how 

much of an impact a glut or shortage of these 

devices can have on the global supply chain.  

National governments are waking up to the 

importance of maintaining consistent supplies of 

semiconductors and, equally, are cognisant of the 

ways in which a hostile actor could harness and 

leverage control of this critical input for a nefarious 

purpose. 

National governments' fears over semiconductor 

supply chains have already been influencing 

regulators in both merger control and foreign direct 

investment circles.  The most relevant example of 

this would probably be the Nvidia / Arm transaction, 

a deal that was scrutinised by both the CMA and 

 

 
75 See Nvidia falls flat as Arm deal flounders | Financial Times 
(ft.com) 
76 See 
https://www.federalregister.gov/documents/2022/10/13/2022-

BEIS (in addition to a host of other regulators across 

the world) until the deal was eventually abandoned 

in the face of clearly insuperable regulatory 

opposition.75 

It is relevant to note, too, in this context that the 

U.S. has recently launched a de facto trade embargo 

against China in the field of semiconductors, where it 

has introduced very tough export control measures 

against U.S. companies selling semiconductors made 

with U.S. technology to PRC companies and banned 

U.S. citizens / entities from doing business with 

Chinese chip manufacturers (barring limited 

exceptions).76 

Comment 

BEIS' decision to block the Nexperia / NWF deal is, in 

many ways, a reflection of growing protectionism in 

the West vis-à-vis semiconductor technologies and 

capabilities.  Such countries are increasingly trying 

to limit the risks of a country like China being able to 

exert undue leverage in the supply of this 

commodity and seeking to become more self-

sufficient (or, at least, able to rely on more trusted 

allies) in this area.  Equally, these same countries 

are wary of critical IP and technology in the area of 

semiconductors being obtained by PRC companies 

for largely the same reasons. 

Since BEIS do not publish detailed decisions, it is 

difficult to gauge whether their concerns are 

justifiable.  Stakeholder opinion is fairly divided 

between those that view this decision as being 

emblematic of the very reason the NSIA was passed 

in the first place (i.e., to protect key technologies 

and industries) and those that see the decision as 

being ultimately harmful to the UK's efforts to 

develop domestic semiconductor capabilities given 

this is a notoriously cost-heavy industry and one that 

requires considerable investment.   

From a broader standpoint, what is particularly 

noteworthy is that this decision reflects BEIS' first 

exercise of its powers to unwind a completed 

transaction.  This is perhaps the most draconian of 

BEIS' enforcement powers and will, as a result, give 

still more pause for thought for those companies that 

either completed deals before 4 January 2022 or 

which elect (or have elected) not to notify deals 

under the NSIA's voluntary regime.  (Since the 

mandatory regime carries such severe penalties for 

any failure to notify, including the transaction being 

21658/implementation-of-additional-export-controls-certain-
advanced-computing-and-semiconductor#h-29 and China’s chip 
industry set for deep pain from US export controls | Financial 
Times (ft.com) 

https://www.shlegal.com/docs/default-source/news-insights-documents/2021/stephenson-harwood-llp---competition-group-newsletter---q4-2021.pdf?sfvrsn=537be55b_2
https://www.ft.com/content/eea17031-da02-4b55-ac54-e9453d4c2618
https://www.ft.com/content/eea17031-da02-4b55-ac54-e9453d4c2618
https://www.federalregister.gov/documents/2022/10/13/2022-21658/implementation-of-additional-export-controls-certain-advanced-computing-and-semiconductor#h-29
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rendered null and void, this particular point is rather 

moot vis-à-vis the mandatory regime). 

With BEIS having blocked 3 transactions to date and 

imposed remedies in 9 more, it is clear that the NSIA 

regime is starting to bite and the need for deal 

parties to engage in proper NSIA analysis at the 

outset of transactions is more important than ever. 

CMA calls time on Emma Group’s use of 

countdown clocks by opening consumer 

protection investigation 

Background  

On 30 November 2022, the CMA opened an 

investigation77 into the Emma Group’s78 compliance 

with consumer protection law, in particular 

investigating the Emma Group’s use of 'online 

urgency claims' including countdown clocks79. 

The investigation is pertinent in light of the CMA's 

'…new programme of consumer enforcement work 

focused on so-called ‘Online Choice Architecture80’'81 

("OCA") which aims to '…tackle potentially harmful 

online selling practices'82, such as exaggerated (and 

as a result misleading) claims concerning discounts, 

which influence consumer decision-making and 

actions. According to the CMA, 71% of people who 

shop online have encountered misleading selling 

tactics. 

CMA's OCA pipeline 

The CMA's focus on OCA started taking shape in April 

2022, with the CMA laying down the following 

groundwork: 

Published a discussion paper entitled 'Online Choice 

Architecture: how digital design can harm 

competition and consumers'83 which was designed to 

 

 
77 Emma Group: consumer protection case page. Available at: 
https://www.gov.uk/cma-cases/emma-group-consumer-
protection-case  
78 The Emma Group consists of the 'mattress-in-a-box' company, 
Emma Sleep GmbH, as well as other subsidiaries.  
79 Retailers utilise countdown clocks to pressurise consumers into 
making rapid decisions on their purchasers by time-limiting the 
availability of discounts, when in fact such discounts may still be 
made available by the retailer. 
80 The CMA's Behavioural Hub defines OCA as 'the environment in 
which people act, including the presentation and placement of 
choices and the design of interfaces'. See CMA's research and 
analysis page entitled 'Online Choice Architecture: How digital 
design can harm competition and consumers'. Available at: 
https://www.gov.uk/government/publications/online-choice-
architecture-how-digital-design-can-harm-competition-and-
consumers   
81 CMA press release dated 30 November 2022 entitled 'CMA 
investigates online selling practices based on ‘urgency’ claims''. 
Available at:  https://www.gov.uk/government/news/cma-
investigates-online-selling-practices-based-on-urgency-claims  

'…encourage debate and discussion'84 on OCA and 

the possible harms that it facilitates. 

Published an evidence review paper titled 'Evidence 

Review of Online Choice Architecture and Consumer 

and Competition Harm'85 which summarised '… the 

growing academic and regulatory evidence related to 

21 OCA practices in the taxonomy'86. 

Launched the 'Online Rip-Off Tip-Off' consumer 

campaign87 which focused on four key areas of 

concern: pressure selling, hidden charges, 

subscription traps and fake reviews.  

 

On the regulators' radar: the Emma Group and 

its run in with the ASA  

On 16 March 2022, the Advertising Standards 

Authority ("ASA") ruled88 that Emma Mattresses (a 

subsidiary of the Emma Group) subjected consumers 

to misleading advertising on its website and London 

Underground advertisements. Similar to the 

concerns outlined in the CMA's investigation, Emma 

Mattresses' misleading advertising tactics included 

the use of a countdown clock which the ASA found to 

be an inducement which pressurised '…consumers 

into making…swift transactional decision[s]…without 

82 CMA Online choice architecture work collection: Available at: 
https://www.gov.uk/government/collections/online-choice-
architecture-work  
83 Available at: 
https://assets.publishing.service.gov.uk/government/uploads/syste
m/uploads/attachment_data/file/1066524/Online_choice_architect
ure_discussion_paper.pdf  
84 CMA's research and analysis page entitled 'Online Choice 
Architecture: How digital design can harm competition and 
consumers' (n 92).  
85 Available at: 
https://assets.publishing.service.gov.uk/government/uploads/syste
m/uploads/attachment_data/file/1069423/OCA_Evidence_Review_
Paper_14.4.22.pdf  
86 CMA's research and analysis page entitled 'Online Choice 
Architecture: How digital design can harm competition and 
consumers' (n 92). 
87 Available at: https://ripoff-tipoff.campaign.gov.uk/  
88 See ASA ruling dated 16 March 2022. Available at: 
https://www.asa.org.uk/rulings/emma-matratzen-gmbh-g22-
1141037-emma-matratzen-gmbh.html  

https://www.gov.uk/cma-cases/emma-group-consumer-protection-case
https://www.gov.uk/cma-cases/emma-group-consumer-protection-case
https://www.gov.uk/government/publications/online-choice-architecture-how-digital-design-can-harm-competition-and-consumers
https://www.gov.uk/government/publications/online-choice-architecture-how-digital-design-can-harm-competition-and-consumers
https://www.gov.uk/government/publications/online-choice-architecture-how-digital-design-can-harm-competition-and-consumers
https://www.gov.uk/government/news/cma-investigates-online-selling-practices-based-on-urgency-claims
https://www.gov.uk/government/news/cma-investigates-online-selling-practices-based-on-urgency-claims
https://www.gov.uk/government/collections/online-choice-architecture-work
https://www.gov.uk/government/collections/online-choice-architecture-work
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1066524/Online_choice_architecture_discussion_paper.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1066524/Online_choice_architecture_discussion_paper.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1066524/Online_choice_architecture_discussion_paper.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1069423/OCA_Evidence_Review_Paper_14.4.22.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1069423/OCA_Evidence_Review_Paper_14.4.22.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1069423/OCA_Evidence_Review_Paper_14.4.22.pdf
https://ripoff-tipoff.campaign.gov.uk/
https://www.asa.org.uk/rulings/emma-matratzen-gmbh-g22-1141037-emma-matratzen-gmbh.html
https://www.asa.org.uk/rulings/emma-matratzen-gmbh-g22-1141037-emma-matratzen-gmbh.html
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giving their purchase the due consideration they 

normally would because of the misleading implication 

in the ad that the offer would run out at the end of 

the time period…[when] the promotion was not 

actually time-limited'.89 

Only the beginning: further action against OCA 

on the horizon 

Sarah Cardell, interim CEO of the CMA at the time 

and now officially named CEO as of 19 December 

2022, has made clear that the '…investigation into 

Emma Sleep is just the start of [the CMA's] work into 

potentially misleading online claims and all sectors 

are under scrutiny'.90  

The CMA has already identified OCA-related concerns 

in previous consumer protection case work, including 

the CMA's investigations into the online hotel 

booking91 and car rental intermediaries markets92. As 

OCA is an online tool, one can expect that once the 

Digital Markets Unit enters into full force in October 

2023, as discussed in our above story 'Waiting in the 

shadows: Introduction of the CMA's digital markets 

regulator expected in October 2023', this will be 

added to their agenda. Watch this space. 

BMW fined by CMA for failure to comply with 

document production notice 

In our Q1 2022 Competition Law Newsletter, we 

reported that the CMA and Commission had 

conducted separate, but coordinated dawn raids at 

the premises of numerous car manufacturers 

involved in the market for end-of-life automotive 

vehicles ("ELVs").  One of the clearest instances of 

cooperation with its European counterpart, the CMA's 

dawn raid marked the commencement of its 

investigation into suspected anti-competitive 

agreements or concerted practices between these 

car manufacturers – one of whom was BMW – in 

relation to the take-back, dismantling and recycling 

of ELVs.  Such behaviours, if proven, would amount 

to a clear breach of section 2 of the Competition Act 

1998.     

On 1 April 2022, a matter of weeks after these dawn 

raids, the CMA issued a 'Section 26 Notice' 

("Notice") to BMW (UK) Limited and its ultimate 

Germany-based parent company BMW AG 

(collectively referred to as "BMW Group" in both the 

Notice and hereafter).   The Notice required that 

BMW Group both preserved and then produced a 

specific set of documents that the CMA felt were 

 

 
89 Ibid.  
90 CMA press release dated 30 November 2022 (n 93). 
91 See online hotel booking case page. Available at: 
https://www.gov.uk/cma-cases/online-hotel-booking  

important and relevant to its investigation.  BMW AG 

was included in the scope of the Notice as the CMA 

believed it held key documentary evidence relating 

to the alleged anti-competitive behaviour, which the 

regulator suspected had been agreed between 

manufacturers outside the UK but then implemented 

in the UK.  As well as detailing the specific 

documents requiring production, the Notice also 

stated that non-compliance with the CMA's request 

would amount to a criminal offence under sections 

43 or 44 of the Competition Act 1998 and set out the 

financial penalties which would accompany such an 

offence.   In response, BMW Group's legal 

representatives asserted that, as a German-

domiciled company with no UK branch, the CMA had 

no jurisdiction to enforce the Notice and any 

subsequent penalty against BMW AG.  Any efforts by 

the regulator to do so would amount to an ultra vires 

act.  As such, BMW Group refused to respond to the 

Notice until this legal question over whether the CMA 

had the power to require the car manufacturer to do 

so had been resolved.93    

 

BMW Group referred to the UK Supreme Court's 

decision of May 2021 which held that a domestic 

subsidiary of Texas-based engineering company KBR 

could not legally be forced to hand over US-located 

documents during a criminal corruption investigation 

by the UK's Serious Fraud Office. This was on the 

basis that lawmakers had not explicitly said that the 

criminal procedure rules relating to document 

production applied extraterritorially. However, the 

CMA indicated that this was a very different case 

given that BMW Group was present in the UK 

through its UK subsidiary; and as such, the 

extraterritoriality issue was not relevant.  

92 See Car rental intermediaries case page. Available at: 
https://www.gov.uk/cma-cases/car-rental-intermediaries  
93 Note that BMW's UK subsidiary provided all the requested 
information but its parent company in Germany refused to comply. 

https://www.shlegal.com/docs/default-source/news-insights-documents/2022/competition-newsletter---q1-2022.pdf?sfvrsn=56cfe05b_0
https://www.gov.uk/cma-cases/online-hotel-booking
https://www.gov.uk/cma-cases/car-rental-intermediaries
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This stalemate between the two sides ended on 5 

November 2022, when the CMA gave notice to the 

BMW Group of its intention to impose a penalty on 

the car manufacturer.  On 8 December 2022, the 

regulator backed up this threat and published a 

formal penalty notice under section 40A of the 

Competition Act 1998 against BMW AG.   The reason 

given for the notice was BMW AG's failure to comply 

with the obligations imposed on it pursuant to the 

Notice.  The amount levied was a £30,000 fine plus a 

daily penalty of £15,000 - the first time the CMA had 

imposed a daily fine for non-compliance with an 

information request.  As a result, the sum owed by 

BMW Group will continue to accumulate until BMW 

AG provides the information requested by the CMA, 

an infringement decision is issued, or the case 

against BMW Group is closed.  

BMW Group has confirmed it will mount a legal 

challenge against the CMA – both in respect of the 

regulator's finding that it has jurisdiction over the 

German parent company, and in respect of the 

imposition of a fine.  In its representations sent in 

response to the CMA's 5 November 2022 notice, 

BMW Group challenged the 'disproportionate and 

excessive' nature of the penalty and re-iterated its 

opposition to the suggestion that BMW AG fell within 

its jurisdiction.  The car manufacturer's statement 

confirming its intention to appeal the CMA's decision 

also re-iterated BMW AG's reliance on the judgment 

in KBR.   The outcome of BMW Group's appeal will 

therefore serve to weaken or validate the precedent 

set by the Supreme Court in KBR and may, in turn, 

provide the CMA with a means of bringing foreign 

entities who perhaps previously thought themselves 

safe within their jurisdiction.  In a post-Brexit 

Britain, such an outcome would no doubt 

significantly strengthen the CMA's extra-territorial 

reach as it looks to establish itself as a dominant 

antitrust regulator. 

EU COMPETITION LAW DEVELOPMENTS 

Commission consults on a revised Market 

Definition Notice  

On 8 November 2022, the Commission launched a 

public consultation on its revised Market Definition 

Notice, marking the next step in a review process 

launched in April 2020.  The Commission's 

evaluation document, published in July 2021,94 

indicated that, "while the current Notice remains 

highly relevant and is generally fit for purpose, 

 

 
94 See evaluation_market-definition-notice_en.pdf (europa.eu) 

certain updates and clarifications are necessary to 

bring it in line with developments in the 

Commission's practice, the EU courts' case law as 

well as new market realities."  The draft Market 

Definition Notice aims to take into account the 

significant developments that have taken place since 

its original adoption in 1997, "in particular 

digitalisation and new ways of offering goods and 

services, and to reflect the interconnected and 

globalised nature of commercial exchanges".   

Background 

Regulators across the globe use market definition as 

a tool to define the boundaries of competition 

between undertakings, enabling them to identify the 

competitive constraints in the relevant market(s), as 

well as the relative strengths of the undertakings 

concerned.  The Commission's original Market 

Definition Notice was published to provide guidance 

on how the Commission applies the concept of 

'relevant market' in its enforcement of Union 

competition law,95 with the purpose of increasing the 

transparency of Commission policy and decision 

making, inter alia by setting out the criteria and 

evidence relied upon to reach a conclusion on market 

definition.   

The Commission's July 2021 evaluation document 

highlighted five market features and approaches to 

competition assessment that have evolved since 

1997: 

• The increase in digital activities; 

• There is a high level of concentration of 

economic power in digital markets, which 

highlights the need for competition 

enforcement; 

• There has been technological convergence, with 

the tendency for originally unrelated 

technologies, products and services to become 

more closely integrated and even unified as they 

develop and advance; 

• There is an increasing awareness of innovation-

related effects; and 

• Economic integration of the countries of the 

world and within the EU has increased over the 

past decades. 

It assessed the responses received from 96 

stakeholders to the public consultation, concluding 

that there was a continued need for a Market 

Definition Notice, but that there were areas where 

95  The antitrust rules in Articles 101 and 102, TFEU, in the context 
of merger control, pursuant to Council Regulation (EC) No 
139/2004.  

https://competition-policy.ec.europa.eu/system/files/2021-07/evaluation_market-definition-notice_en.pdf
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the existing Notice might not be fully up to date, 

given evolutions in the case law of the EU Courts, 

refinements to the decisional practice of the 

Commission and other competition authorities, and 

the latest academic findings.  

Proposed Changes 

The Commission has indicated that the changes in 

the draft Market Definition Notice aim to offer more 

guidance, transparency and legal certainty for 

businesses, as well as facilitate more efficient 

enforcement by the Commission and National 

Competition Authorities.   

The draft notes that conclusions on market definition 

may differ even where the same products and 

geography are involved, depending on the 

parameters of competition involved (e.g. competitive 

constraints on pricing may be different from those on 

innovation), the undertakings involved (e.g. when 

the competitive constraints between undertakings 

are asymmetric), and the time period under 

consideration.  Further, that expected short-term or 

medium-term structural market transitions may be 

taken into account when the case calls for a forward-

looking assessment. 

It confirms that undertakings are typically subject to 

three main sources of competitive constraints: 

demand substitution, supply substitution and 

potential competition.  The draft Notice provides 

guidance on the Commission's approach in situations 

where undertakings compete on parameters other 

than price, such as quality or innovation, which 

render application of the SSNIP test96 difficult (such 

as in the context of zero monetary price products).  

There is also additional guidance on the 

circumstances in which supply side substitution may 

be relevant, in particular where suppliers use the 

same assets and processes to produce related 

products that are not substitutes for customers, 

setting out the conditions that must be satisfied for 

the market to be broadened on this basis.  In terms 

of the relevant geographical market, the draft Notice 

sets out the Commission's approach, including 

towards global and local markets, and the 

assessment of the impact of imports.  It also 

contains expanded guidance on the types of 

evidence that will be relevant to the assessment of 

market definition, and its relative probative value. 

 

 
96 Which asks whether a hypothetical monopolist in the candidate 
market would find it profitable to implement a small but significant 
non-transitory increase in price. 

 

A significant change is the inclusion of new guidance 

addressing certain aspects of market definition that 

are specific to particular industries, sectors or types 

of markets:   

• Where there is significant differentiation 

between products.  This may lead to a market 

comprising a chain of substitution, in which 

market shares may be less reliable.  The 

Commission is instead likely to analyse how 

closely suppliers compete with each other. 

• In the presence of price discrimination.  This can 

lead to a distinct group of customers for the 

relevant product constituting a narrower, 

distinct market.  

• In the presence of significant investments in 

R&D.  The Commission may take specific factors 

into account in its assessment of a potential 

product and geographic market for pipeline 

products.  In some cases, it may be possible to 

identify which product and geographic markets 

the R&D results will belong to (if successful).  In 

other situations, however, it will not be clear.  

Since innovation is a key parameter of 

competition and future developments of 

products are largely uncertain, all potential 

outcomes of the R&D processes may be factored 

in, to assess those scenarios where competition 

would be significantly affected.  

• In the presence of multi-sided platforms.  These 

support interactions between different groups of 

users, creating a situation where the demand 

from one group of users has an influence on the 

demand from the other groups.  The 

Commission may define a relevant product 

market for the products offered by a platform as 
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a whole, or it may define separate relevant 

product markets for the products offered on 

each side of the platform.  The guidance sets 

out relevant factors, in particular non-price 

factors that will be taken into consideration 

where products are supplied at a zero monetary 

price. 

• In the presence of after markets, bundles and 

digital systems.  The draft Notice sets out the 

possible ways in which the relevant market(s) 

may be defined, and the factors that will be 

taken into account.  The Commission notes that 

similar principles may be relevant for assessing 

digital ecosystems as are applicable to after 

markets, and further, that where secondary 

(digital) products are offered as a bundle, that 

bundle may constitute a relevant market on its 

own. 

Comment 

The additional guidance provided in the draft Notice 

will be welcomed by many, given the evolution of the 

markets under consideration – and the Commission's 

approach towards them - since the original notice 

was adopted in 1997.  Interested parties have until 

13 January 2023 to comment on the draft, and it will 

be interesting to see whether stakeholders consider 

the proposed revisions sufficient, or whether further 

information and clarity would be helpful.  The 

Commission will review the comments received and 

revise the Notice as appropriate.  It currently 

anticipates adopting the final version in the third 

quarter of 2023.   

Commission adopts Notice on Informal 

Guidance  

Following a period of consultation, the Commission 

adopted a revised notice on informal guidance 

relating to novel or unresolved questions concerning 

Articles 101 and 102 of the TFEU that arise in 

individual cases97 ("Informal Guidance Notice") on 

3 October 2022.  The Informal Guidance Notice aims 

to increase certainty for businesses by enabling them 

to seek guidance from the Commission on novel 

issues or unresolved questions, including in the 

context of crisis or emergency situations. 

The revised text updates the strict criteria contained 

in the previous notice (adopted in 2004), broadening 

the circumstances in which a guidance letter may be 

issued.  The prima facie assessment will be based on 

the following two cumulative factors: 

 

 
97 Publications Office (europa.eu) 

• The substantive assessment poses a question of 

law for which there is insufficient clarity in the 

Union legal framework, including the case law of 

the Courts, or in decision-making practice or 

previous guidance letters; and  

• The assessment suggests that public clarification 

through a guidance letter would provide "added 

value with respect to legal certainty" taking into 

account one or more of the elements listed. 

The Informal Guidance Notice states that requests 

may not be based on hypothetical questions, or on 

agreements or unilateral practices that are no longer 

being implemented.  It details the information that 

must be included in a request for informal guidance, 

including the applicant's preliminary assessment of 

the eligibility of the request, together with their own 

preliminary assessment (to the best of their abilities) 

of the application of Articles 101 or 102 TFEU to the 

novel or unresolved question(s) raised by the 

agreement or unilateral practice. 

Although in principle the Commission will process the 

request on the basis of the information provided, the 

Informal Guidance Notice also states that it may use 

additional information from public sources, previous 

case-law, decision-making practice and guidance 

letters.  The Commission may also ask the 

applicant(s) or, exceptionally, third parties, for 

supplementary information.  In processing the 

request, "[t]he Commission will use its best efforts 

to inform the applicant of the course of action that it 

intends to take with regard to the request for 

guidance within a reasonable time". 

A guidance letter will set out a summary description 

of the facts on which it is based, together with the 

principal legal reasoning underlying the 

understanding of the Commission on the application 

of Articles 101 or 102 TFEU to the questions raised.  

They will be published on the Commission's website, 

after a public version has been agreed with the 

applicant(s). 

Finally, the Informal Guidance Notice states that a 

guidance letter does not create any rights or 

obligations for the applicant(s) or any other third 

party.  It also does not preclude the Commission 

from subsequently opening an investigation into the 

agreement or unilateral practice in question.  

However, in the event that it does so, the 

Commission will take the previous guidance letter 

into account and "will not impose any fines on 

applicant(s), with respect to any action taken by the 

https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52022XC1004(02)&from=EN
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applicant(s) relying in good faith on the 

Commission’s guidance letter". 

Comment 

The changes introduced by the Informal Guidance 

Notice – both in terms of the scope of requests that 

the Commission will consider, and the procedural 

matters (e.g. to provide guidance within a 

reasonable time) - will likely encourage more 

applicants to seek guidance from the Commission.  

However, whilst fines will not be imposed, the 

possibility that the Commission may nevertheless 

open an investigation into the agreement or 

unilateral practice may make some potential 

applicants pause, nervous that a finding of 

infringement could ultimately be made at the end of 

an investigation.  Given that a Commission decision 

will be evidence of an infringement in the context of 

any subsequent private damages actions, the 

absence of fines may not provide sufficient comfort 

for all.   

Commission publishes guidelines discharging 

gig economy workers from the competition 

rules  

On 29 September 2022, the Commission published 

"Guidelines on the application of competition law to 

collective agreements98 regarding the working 

conditions of solo self-employed persons99" 

("Guidelines"). The Guidelines clarify instances 

where solo self-employed people, who are active in 

the digital economy, offline economy and beyond, 

such as actors, musicians and gig workers, can club 

together to negotiate improved working conditions 

whilst not infringing competition law. 

Background 

Article 101, TFEU prohibits agreements between 

undertakings that restrict, distort or prevent 

competition. Self-employed people fall under the 

category of "undertakings" as they engage in 

economic activities by offering '…their services for 

remuneration on a given market and perform[ing] 

their activities as independent economic 

operators'.100 As a result, they are exposed to the 

risk of offending competition law when collectively 

determining suitable working conditions.  

 

 
98 A collective agreement is an agreement that is negotiated and 
concluded between solo self-employed persons or their 
representatives and their counterparty/-ies to the extent that it, by 
its nature and purpose, concerns the working conditions of such 
solo self-employed persons.  
99 Available at: https://eur-lex.europa.eu/legal-
content/EN/TXT/HTML/?uri=CELEX:52022XC0930(02)&from=EN  

 

This entanglement between labour and EU 

competition rules was spotted by Margrethe 

Vestager, Executive Vice-President of the 

Commission, in 2019. Against a backdrop of 

burgeoning platform economy players, such as 

Deliveroo and Uber, Vestager stressed two 

messages: (i) competition law is not designed to 

stand in the way of workers teaming up and (ii) the 

line between "workers" and the "self-employed" has 

become blurred, leading to false categorisations. The 

Commission consulted on the role of competition law 

in the gig economy in June 2020 and concluded with 

a triple set of measures in December 2021:101  

• A Communication setting out the EU's approach 

and measures on platform work; 

• A proposal for a directive on improving working 

conditions in the platform economy,  which 

included tools to correctly ascertain the 

employment status of people; and 

• A set of draft guidelines clarifying the application 

of EU competition law to collective agreements 

of solo self-employed people seeking to improve 

their working conditions. 

The clarification offered by the Guidelines, which 

were adopted on 29 September 2022, is especially 

pertinent given that approximately 28.3 million 

people in the EU work in the gig economy.  

The Guidelines 

The Guidelines apply to solo self-employed people 

who: (i) do not have a contract of employment/form 

part of an employment relationship contract or who 

100 See point 6 of the Guidelines.  
101 See Commission's press release dated 9 December 2021 
entitled ' Commission proposals to improve the working conditions 
of people working through digital labour platforms'. Available at: 
https://ec.europa.eu/commission/presscorner/detail/en/ip_21_660
5  

https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:52022XC0930(02)&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:52022XC0930(02)&from=EN
https://ec.europa.eu/commission/presscorner/detail/en/ip_21_6605
https://ec.europa.eu/commission/presscorner/detail/en/ip_21_6605
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are not in an employment relationship; and (ii) rely 

primarily on their own personal labour for the 

provision of services. Aside from gig economy 

workers, other examples of solo self-employed 

people include actors and musicians.  

The Guidelines only apply to collective negotiations 

and agreements that related to working conditions, 

such as working hours and holiday leave. 

Agreements on terms and conditions for consumers, 

such as the price payable for a service, fall foul of 

the Guidelines' safe harbour.  

The Guidelines make clear that: 

• Competition law does not apply to solo self-

employed people that are in a situation 

comparable to workers. The Guidelines break 

down the types of solo self-employed people 

into three categories: 

• 'Economically dependent self-employed 

persons' who provide services exclusively or 

predominantly to one undertaking;  

• 'Solo self-employed persons working side-by-

side with workers' who perform the same or 

similar tasks 'side-by-side' with other workers 

who work for the same undertaking; and  

• Solo self-employed persons working through 

digital labour platforms. 

• The Commission will not enforce EU competition 

rules  against collective  agreements made by  

solo self-employed people when they are in a 

weak negotiating position. This includes:  

• Collective agreements concluded by solo self-

employed persons with undertaking of a 

certain economic strength: the Guidelines 

recognise that '…these solo self-employed 

persons may in fact face difficulties that are 

similar to those faced by solo self-employed 

persons in the [three] categories [mentioned 

above]'102 and;  

• Collective agreements concluded by self-

employed persons pursuant to national or EU 

legislation: this may be due to national or EU 

legislation already allowing solo self-

employed people to collective bargain or 

 

 
102 See paragraph 4 of the Guidelines.  
103 Commission press release dated 29 September 2022 entitled 
'Antitrust: Commission adopts Guidelines on collective agreements 
by solo self-employed people'. Available at: 
https://ec.europa.eu/commission/presscorner/detail/en/ip_22_579
6  
104 Judgement of 10 November 2022, request of a preliminary 
ruling, C-163/21, see: 

excluding the remit of competition law in 

specific professions.  

Next steps 

The Commission will monitor how the Guidelines are 

applied at the Member State level. Member States 

have autonomy in their respective social policies – 

the Guidelines should not impinge this. It will be 

interesting to see how the application unfolds in 

practice given the inherent socio-economic 

considerations rooted in the aim to improve working 

conditions for solo-employed persons. According to 

the Commission's accompanying press release103, the 

Commission will review the Guidelines by 2030.  

ECJ clarifies that disclosure of relevant 

evidence in antitrust damages claims applies 

to both existing and ex novo evidence  

On 10 November 2022, the European Court of 

Justice ("ECJ") held in its ruling in Case C-163/21 

Paccar e.a.104 that in the context of actions for 

damages of infringement of the competition rules, 

requests for disclosure of evidence by victims may 

include pre-existing evidence and also documents 

that would need to be created ex novo (i.e. evidence 

that would need to be created from scratch).  

By way of background, the Paccar judgement is a 

new episode in the European truck cartel saga. In 

2016 and 2017, truck manufacturers including DAF, 

Paccar and Scania were fined a total of almost €4 

billion for participating in the trucks cartel that lasted 

almost 14 years. Spanish truck purchasers brought 

damages claims before Barcelona's Commercial 

Court No 7 and requested the disclosure of certain 

evidence to compare the recommended prices 

before, during and after the cartel period to help 

establish the level of damages suffered.   

The Barcelona Commercial Court asked the ECJ, 

pursuant to Article 5(1) of the Damages Directive105 

whether the cartelists could be required to disclose 

information, knowledge or data in their possession 

that would need to be compiled, i.e. ex novo. 

Before addressing the specific question, the ECJ 

confirms the importance of private competition law 

enforcement and the role of the Damages Directive, 

indicating that private damages actions are a key 

https://curia.europa.eu/juris/document/document.jsf;jsessionid=5
D79C60040ADA2C653CDDFE10B62B7E5?text=&docid=268163&pa
geIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=2
7936  
105 Article 5 of Directive 2014/104 of 26 November 2014 provides 
for the possibility of claims to obtain evidence to support their 
claim for damages. 

https://ec.europa.eu/commission/presscorner/detail/en/ip_22_5796
https://ec.europa.eu/commission/presscorner/detail/en/ip_22_5796
https://curia.europa.eu/juris/document/document.jsf;jsessionid=5D79C60040ADA2C653CDDFE10B62B7E5?text=&docid=268163&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=27936
https://curia.europa.eu/juris/document/document.jsf;jsessionid=5D79C60040ADA2C653CDDFE10B62B7E5?text=&docid=268163&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=27936
https://curia.europa.eu/juris/document/document.jsf;jsessionid=5D79C60040ADA2C653CDDFE10B62B7E5?text=&docid=268163&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=27936
https://curia.europa.eu/juris/document/document.jsf;jsessionid=5D79C60040ADA2C653CDDFE10B62B7E5?text=&docid=268163&pageIndex=0&doclang=EN&mode=lst&dir=&occ=first&part=1&cid=27936
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aspect of the EU competition law enforcement 

regime.  Not only do they provide compensation to 

victims that have suffered a loss, but they punish 

and deter anti-competitive behaviour helping to 

restore effective competition on the market.  

The ECJ holds for the first time that the discovery 

rules in the Damages Directive are procedural in 

nature, meaning that unlike the substantive 

provisions of the directive, they can be applied 

retroactively in damages actions that are brought 

before a national court after 26 December 2014.  

Furthermore, and importantly, that national courts 

should be able to order cartelists (or third parties) to 

disclose relevant evidence which lies in their control 

upon a reasonable request from the claimant. 

Therefore, Article 5(1) of the Damages Directive 

relates to documents that already exist and to those 

documents that the party to whom the request for 

the production of evidence is addressed had to 

create ex novo, by aggregating, classifying 

information, knowledge or data in its possession. 

However, the ECJ emphasises that the right to obtain 

ex novo evidence is not without limits. The national 

courts should assess the appropriateness, 

proportionality and necessity of the request on a 

case-by-case basis.  

 

 

This clarification by the ECJ is very welcomed 

facilitating the rights of victims of anti-competitive 

practices to claim damages given the fact that 

actions for competition law damages can be very 

lengthy, difficult and complex.  

 

 
106 Notice on Immunity from Fines and Reduction of Fines in Cartel 
Cases, see: EUR-Lex - 52006XC1208(04) - EN - EUR-Lex 
(europa.eu) 
107 According to the Organisation for Economic Co-operation and 
Development (OECD), leniency applications in 2020 were 70.5% 

Commission publishes new guidance on its 

leniency programme  

Established in 1996 and codified in the Commission's 

2006 Leniency Notice,106 the Commission's leniency 

programme allows companies to disclose on a 

confidential basis their participation in a cartel and to 

cooperate with the Commission during an 

investigation.  The first undertaking to provide 

evidence of a cartel can be granted total immunity 

from fines (i.e. zero fine) whereas other 

undertakings involved in the same cartel that 

provide "significant added value" to the 

Commission's investigation may benefit from fine 

reductions. The leniency regime has been used over 

the years as a very successful too to detect and 

punish cartel activity.  

However, over recent years, there has been an 

increasingly significant decline in leniency 

applications across Europe107 and globally.  This is 

considered to be in part due to the increasing 

exposure of cartelists to civil damages and the 

complex multi-jurisdictional nature of cartel 

investigations which exposes cartelists to liability 

across multiple jurisdictions.   

Consequently, on 25 October 2022, the Commission 

decided to publish new guidance on its leniency 

policy and practice in order to encourage 

whistleblowers to self-report cartel activity and takes 

the form of frequently asked questions (“Q&A”). It 

follows on from the Commission's upgrade of its 

eLeniency tool in September 2022 to make accessing 

documents in antitrust proceedings easier – another 

tool used by the Commission to reform its leniency 

programme and make it more attractive to 

cooperative cartelists.   

The Q&A document provides details on the 

application of the 2006 Leniency Notice and in 

particular the legal protection and benefits offered by 

the leniency programme.  Of particular note, 

however, are the following: 

• The Q&A states that it will be possible to 

approach the Commission on an informal and 

anonymous basis to explore whether certain 

conduct qualifies under the leniency regime – in 

effect, to discuss the appropriateness of 

leniency.  

• Potential cartelists may also through their 

external lawyers contact the Commission's new 

lower in Europe compared to 2015. In the EU specifically, only four 
leniency applications were filed with the Commission in 2021, down 
from 15 in 2019.  

https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A52006XC1208%2804%29
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A52006XC1208%2804%29
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"leniency officer" to establish whether immunity 

is available. However, in this context, cartelists 

will need to disclose the product concerned and 

if the leniency officer considers that leniency is 

possible, the relevant cartelists will need to 

apply for leniency swiftly once that confirmation 

is provided.  The leniency officer will constitute a 

useful point of contact and act as filter that will 

allow the Commission to better allocate its 

resources.  

• The Q&A clarifies that with respect to damages 

claims brought in third countries, the 

Commission may be willing to assist the 

immunity/leniency applicant by resisting 

requests for disclosure of leniency submissions 

produced to the Commission. The Commission 

may even act as amicus curiae before the 

foreign court in support of the leniency 

applicant.  

• Undertakings that breach the cartel prohibition 

will be excluded from EU and national public 

tender procedures under the EU Financial 

Regulation and Public Procurement Directive. 

The Q&A clarifies that leniency applications may 

however be able to continue to participate in 

such procedures as their cooperation will be 

considered when the relevant tendering 

authority considers grounds for exclusion.  

• The Q&A also clarifies that the Commission will 

decide what level of reduction in the fine to 

grant based on a number of factors, including: 

(i) the stage at which the evidence is provided; 

(ii) whether the evidence is contemporaneous to 

and direct evidence of the facts in question and 

whether it is compelling; and (iii) whether it 

provides an overview of the cartel operation, 

organisation, background and the context of the 

cartel which the Commission could not itself 

obtain.  

Although the guidance provides some helpful 

clarifications and allows the possibility of contacting 

the Commission on a no-names basis, it remains to 

be seen whether this new guidance will result in any 

meaningful change and in the reversal of the decline 

of leniency applications. 
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