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In the latest edition of Going concerns, Stephenson Harwood’s restructuring and insolvency 
team touches on the extent of the automatic stay arising from the recognition of a foreign 
main proceeding under the Singapore Model Law cross-border recognition regime, the 

requirements for a pre-pack scheme of arrangement under the recent Singapore Insolvency, 
Restructuring and Dissolution Act 2018, and the importance of Environmental, Social and 

Governance ("ESG") in the restructuring context.  
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Recognition for the (Model Law) recognition regime  

In United Securities Sdn Bhd (in receivership and liquidation) and another v United 

Overseas Bank Ltd [2021] 2 SLR 950, the Singapore Court of Appeal clarified that an 

automatic stay would arise upon the recognition of a foreign main proceeding, and the scope 

of the stay would be the same as if the company were wound up in Singapore. This one of the 

few written judgments in relation to stays granted pursuant to the recognition of foreign 

proceedings pursuant to the UNCITRAL Model Law on Cross-Border Insolvency, as given force 

of law in Singapore through section 252 of the Insolvency, Restructuring and Dissolution Act 

2018 (Act 40 of 2018) ("IRDA") ("SG Model Law"), and is a welcomed addition to 

Singapore's case law.  

 

Background 

The dispute centered around a loan agreement which 

the 1st Appellant ("USSB") entered into with the 

Respondent ("UOB"). Under the loan, UOB had 

provided USSB certain credit facilities, and in exchange, 

USSB executed a deed of debenture creating a fixed 

charge in UOB's favour over shares of City Centre Sdn 

Bhd ("CSSB") which were owned by USSB (the "CSSB 

Shares").  

USSB defaulted under the loan agreement, and UOB 

appointed receivers over the properties and assets of 

USSB which were charged to UOB, including the CSSB 

Shares.  

In 2000, a winding up order was made against CSSB. 

The liquidators of CSSB sold 16 parcels of land as part 

of its winding up. The sale proceeds were used to pay 

CCSB's debts, with the excess sale proceeds ("Surplus 

Funds") being the disputed asset in the case.  

In 2007, a winding up order was also made against 

USSB ("Malaysian Winding Up Proceeding"). 

The parties commenced action against each other in 

Malaysia and Singapore: 

1. USSB commenced a writ action in Malaysia to seek 

a declaration that, amongst others, UOB did not 

have a legal entitlement to the Surplus Funds 

("Malaysian Writ Action").  

2. UOB commenced an originating summons action in 

Singapore to seek a declaration that, amongst 

others, UOB's entitlement to the Surplus Funds 

were valid ("Singapore OS").  
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USSB, preferring the Malaysian Writ Action to proceed 

instead of the Singapore OS, applied to the Singapore 

Courts for recognition of the Malaysian Winding Up 

Proceeding which would, under the SG Model Law, 

attract an automatic stay of the commencement or 

continuation of actions or proceedings against USSB's 

property, rights, obligations or liabilities (i.e. a stay of 

the Singapore OS).  

The Singapore High Court dismissed USSB's application 

for a stay, and USSB appealed. The issues before the 

Court of Appeal were: 

1. Whether a stay of the Singapore OS ought to be 

granted on the basis that the Malaysian Writ Action 

was a foreign main proceeding;  

2. Whether the Malaysian Writ Action ought to be 

recognised as a foreign proceeding, and a stay of 

the Singapore OS be granted.  

The Court of Appeal answered in the negative for both 

issues.  

Whether a stay of the Singapore OS ought to 
be granted on the basis that the Malaysian 
Writ Action was a foreign main proceeding 

Article 20(1) provides that upon recognition of a 

foreign main proceeding, an automatic stay and 

suspension arises with regards to: 

1. commencement or continuation of individual 

actions or individual proceedings concerning the 

debtor’s property, rights, obligations or liabilities;  

2. execution against the debtor’s property; and  

3. the right to transfer, encumber or otherwise 

dispose of any property of the debtor.  

The High Court had found that the Malaysian Winding 

Up Proceeding was a foreign main proceeding and an 

automatic stay would arise, which was subject to the 

qualification under Articles 20(2) and 20(3) of the SG 

Model Law:  

1. Article 20(2) delineates the ambit of any stay or 

suspension arising under Article 20(1) by making 

such stay or suspension the same as what would 

have been available under Singapore law had the 

debtor been wound up in Singapore. In other 

words, the non-Singaporean debtor is subject to 

the same powers of the court and the same 

prohibitions, limitations, exceptions and conditions 

as would apply under the law of Singapore.  

2. Article 20(3)(a) further provided that a stay under 

Article 20 would not affect any right to take any 

steps to enforce security over the debtor's 

property. 

In this regard, the Court of Appeal reaffirmed that it is 

well established that leave will readily be granted to 

secured creditors to proceed with enforcing their 

security, notwithstanding any stay of proceedings that 

arises upon the winding up of the debtor. UOB, as a 

secured creditor would only have to show a prima facie 

case that it was a secured creditor. This refers to a case 

that "is brought bona fide, underpinned by 

credible facts and is, even without a serious 

investigation of the factual matrix, capable of 

succeeding if and when heard". This was not 

difficult to prove off the back of the loan agreement and 

deed of debenture.  

 
Whether the Malaysian Writ Action ought to 
be recognised as a foreign non-main 
proceeding, and a stay of the Singapore OS 
be granted.  

Under Article 21, where a foreign proceeding is 

recognised, the court has the discretion to grant any 

appropriate relief where necessary to protect the 

property of the debtor or the interests of the creditors, 

including but not limited to the stay of legal 

proceedings. USSB therefore sought to recognise the 

Malaysian Writ Action as a foreign non-main proceeding 

in a bid to stay the Singapore OS. 

To be recognised as a foreign non-main proceeding, the 

proceeding must be a collective judicial or 

administrative proceeding in a foreign state under a law 

relating to insolvency or adjustment or debt in which 

proceeding the property and affairs of the debtor are 

subject to control or supervision by a foreign court, for 

the purpose of reorganisation or liquidation. This point 

on what proceedings would be considered a foreign 

The Court of Appeal therefore found that 

notwithstanding the recognition of the Malaysian 

Winding Up Proceeding and the automatic stay 

arising therefrom, leave would be granted to UOB 

to proceed with the Singapore OS. 
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non-main proceeding was not considered in the local 

judgments, and the Court of Appeal took the 

opportunity to clarify what would be required for an 

application to succeed: 

(a) The proceeding must involve creditors 

collectively.  

The basic notion of a collective proceeding is aimed at 

identifying those cases where there is a single 

insolvency representative able to control the realisation 

or assets for the purpose of pro rata distribution among 

all creditors, as opposed to a proceeding designed to 

assist a particular creditor to obtain payment or a 

process designed for some purpose other than to 

address the insolvency of the debtor. A key 

consideration is whether substantially all of the assets 

and liabilities of the debtor are dealt with in the 

proceeding. 

(b) The proceeding must have its basis in a law 

relating to insolvency.  

The court noted the deliberate framing of Art 2(h) in a 

broad manner as the relevant laws might not be 

labelled as insolvency laws. A commonsense approach 

would be taken with the focus on the substance of the 

relevant law.  

(c) The court must exercise control or supervision 

of the property and affairs of the debtor in the 

proceeding.  

Such control or supervision must be formal in nature, 

although they may be potential rather than actual, and 

may be exercised directly by the court or indirectly 

through an insolvency representative. Furthermore, 

both assets and affairs of the debtor should be subject 

to control or supervision.  

(d) The purpose of the proceeding must be the 

debtor’s reorganisation or liquidation.  

Some examples of proceedings that do not meet this 

requirement include those that are designed to prevent 

dissipation and waste, and also those that are designed 

to prevent detriment to investors rather than all 

creditors. 

It was clear that the purpose of the Malaysian Writ 

Action was not USSB's reorganization or liquidation. It 

was instead to determine the parties' rights, obligations 

and liabilities under the loan agreement and debenture, 

which would in turn affect the parties' entitlement to 

the Surplus Funds. The Court of Appeal therefore held 

that the Malaysian Writ Action bore none of these 

attributes, and thus was not a foreign proceeding within 

the meaning of Art 2(h).  

Conclusion 

This is one of the few published judgments involving 

the application of the SG Model Law and explains the 

extent of the automatic stay. This allows for greater 

certainty in our restructuring regime insofar as foreign 

insolvent debtors are concerned.  
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How (not) to package a pre-pack scheme of arrangement 

Re DSG Asia Holdings Pte Ltd [2021] SGHC 209 is the first reported case concerning an 

unsuccessful application for the sanction of a pre-pack scheme of arrangement under section 

71 of the Insolvency, Restructuring and Dissolution Act 2018 (Act 2018) ("IRDA"). The case 

provides useful commentary for a company seeking to enter into a pre-pack scheme of 

arrangement with its creditors.  

 

Background 

DSG Asia Holdings Pte Ltd ("DSG Asia") is one of 9 

companies within a group of companies (the "DSG 

Group"). The DSG Group was in financial difficulties 

and each of the 9 companies proposed a scheme of 

arrangement to its creditors with the schemes being 

inter-conditional on each other. However, the schemes 

fell through as 6 out of 9 of the companies were unable 

to obtain the requisite level of creditor support for the 

schemes. 

The DSG Group therefore sought to restructure its 

debts in a different manner. In late February 2021, 

DSG Asia executed a deed poll to be the primary 

obligor of all claims made against the DSG Group 

before proceeding to propose a pre-pack scheme of 

arrangement to its creditors. 

In early March 2021, DSG Asia sought votes from 

creditors for the pre-pack scheme and successfully 

achieved the requisite level of creditor support for the 

pre-pack scheme. DSG Asia then proceeded to make a 

section 71 IRDA application for the Court's sanction of 

the pre-pack scheme in May 2021.  

Thereafter, in June 2021, Allington Advisory Pte Ltd 

("Allington") entered into a binding term sheet 

whereby Allington would invest and acquire a majority 

stake in the holding company of the DSG Group; and 

provide emergency working capital to the companies in 

the DSG Group, with the facility being secured by 

various assets of the DSG Group. In this regard, 

Allington was placed in the same class as other 

unsecured creditors for the vote solicitation. 

At the outset, the Court held that the applicants for a 

pre-pack scheme will only need to establish a clear 
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case that 1) there was proper disclosure; and 2) there 

was fulfilment of the voting requirements. The Court 

recognised that the statutory framework was meant to 

expedite matters for the applicant; and a stricter 

approach may be unduly narrow. 

The Court's decision in DSG Asia's application turned on 

two issues:  

1. the adequacy of DSG Asia's disclosure of 

information to its creditors; and  

2. the classification of Allington, for the purposes of 

voting. 

Issue 1: Adequacy of disclosure of 
information 

The main contention lies in that the DSG Group 

assigned related creditors' claims to the potential white 

knight, Allington, but had not disclosed the purchase 

price at which Allington acquired the related creditors' 

rights.  

The Court held that the purchase price was information 

necessary to enable the creditors to make an informed 

decision of whether to agree to the scheme because it 

would allow the creditors to assess whether the scheme 

treated them fairly in comparison to Allington. 

DSG Asia attempted to argue, amongst others, that it 

was Allington who refused to consent to the disclosure 

on the basis that it is commercially sensitive 

information, and so the non-disclosure should not be 

held against DSG Asia. However, the argument failed 

because adequate disclosure is a requirement for DSG 

Asia to make an application for the Court's sanction of 

the pre-pack scheme of arrangement. 

Issue 2: Classification of Allington for the 
purposes of voting 

Despite the term sheet not specifically stipulating that 

Allington's investment was conditional on the scheme 

being implemented, the Court held that Allington's 

interest as a potential investor was relevant to the 

classification of creditors because Allington's envisaged 

investment was effectively conditional on the scheme 

being approved and implemented. This was significant 

enough to render Allington unable to consult with the 

other unsecured creditors with a view to their common 

interest.  

However, the Court accepted that Allington's role as a 

rescue financier was irrelevant to the issue of 

classification, as its claim as a rescue financier was 

excluded from the scheme of arrangement. 

Nonetheless, due to Allington's interest as a potential 

investor, the Court held that Allington should be placed 

in a separate class on its own for the purposes of 

voting. As a result, DSG Asia was unable to obtain the 

requisite level of support from its creditors. 

Due to the issues relating to the inadequacy of DSG 

Asia's disclosure of information to its creditors and 

Allington's classification for voting purposes, DSG Asia's 

application for the Court's sanction of a pre-pack 

scheme of arrangement was refused. 

Other considerations of the Court 

The Court reiterated that, as a matter of general 

principle, it is an implied requirement that an 

application for a pre-pack scheme of arrangement be 

clearly made bona fide.  

The DSG Group's use of the deed poll structure to 

consolidate the claims against the companies through 

the pre-pack scheme was not in and of itself a basis for 

declining to approve the scheme. The Court recognised 

that in the present case, the scheme manager had 

explored other alternatives, including refinancing and 

sale of the DSG Group's business, and it was only after 

the scheme manager had found them to be practically 

unachievable and not feasible that the scheme manager 

landed on using the deed poll to consolidate the debts. 

Conclusion 

The key takeaway is that the applicant must make the 

necessary disclosures to creditors to show 

transparency. As regards the bona fides of using a deed 

poll structure to consolidate debts, a key step is for the 

company and the scheme manager to explore and 

exhaust all available avenues before employing the 

deed poll.  
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Why Environmental, Social and Governance matters in 

restructuring 

Over the last couple of years, there has been a surge in interest in Environmental, Social and 

Governance ("ESG") considerations across different sectors. Whilst businesses can thrive with 

successful ESG strategies, ESG considerations can also play a key role in the restructurings of 

distressed businesses. We examine below what should be in the ESG playbook for companies 

or insolvency practitioners implementing a restructuring.  

 
Why ESG is a relevant consideration in 
restructurings  

The level of support a distressed business can garner 

from buyers, lenders and investors affects what 

restructuring options are available to the business. It 

is therefore key to understand why ESG factors affect 

the decision-making of these stakeholders: 

• ESG-related risks and credit ratings: Lenders 

and investors are aware that ESG issues pose 

material risks to a business and such risks can be 

sizable enough to impact the business's long term 

financial performance, value and credit rating, for 

example:-  

Regulatory risks - ESG due diligence has started 

to and will continue to be a key aspect of deal 

processes. For example, where a manufacturer has 

not taken the initiative to mitigate climate change 

and only does the minimum to comply with 

applicable environmental regulations, it is expected 

to face a greater hit than its greener competitor 

when compulsory environmental regulations are 

imposed (say reduction of carbon dioxide emission, 

which is highly likely).  

Litigation risks - breaches of ESG provisions can 

spiral into actions and subsequent litigation by 

regulators. These would be widely reported and 

can seriously impact the reputation and goodwill of 

a business, not to mention the fines, damages and 

legal expenses a company may be required to pay. 

Accordingly, any questionable practices and the 

accompanying risks of ESG-related litigation may 

drive away lenders and investors especially in case 

of an underperforming or distressed business which 

will not have the financial resources to defend itself 

in court or indemnify the buyer. To read more 

about ESG and litigation risks, please see: ESG and 

litigation risks | Stephenson Harwood - ESG 

(esglegalhub.com).  

What are ESG considerations? 

ESG stands for Environmental, Social and 

Governance. ESG factors are often used 

to evaluate how sustainable, responsible 

and ethical businesses are. They cover a 

broad range of issues, such as:- 

E • Climate change 

• Greenhouse gas emissions  

• Waste management 

S • Employee relations and 
diversity 

• Human rights and labour 
standards  

G • Bribery and corruption 

• Tax compliance 

 

https://www.esglegalhub.com/insight/esg-and-litigation-risks-0
https://www.esglegalhub.com/insight/esg-and-litigation-risks-0
https://www.esglegalhub.com/insight/esg-and-litigation-risks-0
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• Continued growth of sustainable finance: The

already growing recognition of ESG importance has

been further heightened during COVID-19

pandemic as there is some financial commentary

that ESG stocks have outperformed and are more

resilient than others in the market1. The practice of

socially responsible and/or sustainable investing is

valued in the financial markets and contributes to

the continued growth of ESG-related finance and

investing. This also presents opportunities to both

lenders and borrowers as interest in green and

sustainable loans, and hence their availability and

variety, keep increasing. To read more about green

finance in different sectors, please see Green

shoots: the rise of the green finance revolution |

Stephenson Harwood - ESG (esglegalhub.com).

• Enhanced regulatory requirements: In various

jurisdictions, regulators and governments are

imposing stricter ESG disclosure and reporting

requirements on various financial institutions,

investors and advisers and these entities in turn

increase scrutiny on their investments and

portfolios to enable compliance with their own

requirements. Potential investors in a distressed

business will also want to ensure the business is

complying with relevant regulatory requirements

before providing new capital. Some recent changes

in Hong Kong include:-

a. In June 2021, the Hong Kong Securities and

Futures Commission ("SFC") published a

revised circular to provide guidance to

managers on enhanced disclosures for

authorised ESG funds (to read more: The SFC

adopts a firmer approach to ESG funds |

Stephenson Harwood - ESG (esglegalhub.com)).

b. In August 2021, the SFC announced its

requirements for fund managers to take climate

risks into account and accordingly make

disclosures to investors (to read more: Hong

Kong enters into a climate friendly era for

investment funds | Stephenson Harwood - ESG

(esglegalhub.com)).

c. For listed companies and IPO applicants, the

Stock Exchange of Hong Kong has also

amended its Listing Rules and Corporate

Governance Code with effect from 1 January

1 "Increasing risk management & resilience through ESG investing" 

published by WBCSD dated 19 August 2020 

(https://www.wbcsd.org/Overview/News-Insights/WBCSD-

insights/Increasing-risk-management-resilience-through-ESG-

investing); and "Most ESG funds outperformed S&P 500 in early 2021 

2022 to enhance ESG requirements such as 

prohibiting single gender boards.  

As the momentum of ESG keeps going, we expect the 

scope and depth of regulations around ESG in Hong 

Kong to expand in the near future. 

ESG playbook for distressed companies 

Below is a brief list of steps in relation to ESG which a 

distressed company considering restructuring (or 

provisional liquidators seeking to implement a 

restructuring) should take: 

1. Assess: Given how ESG considerations affect the

attitude of investors, lenders and buyers, they

must form part of any planned restructuring at an

early stage. Some companies overlook ESG

considerations as they may appear unquantifiable.

In fact they are measurable - third-party ESG

scoring companies (such as Sustainalytics, Vigeo

Eiris (now part of Moody's), and MSCI) are

available and financial institutions have been using

ESG questionnaires to evaluate potential

investment opportunities. Businesses can assess

their current scorecard, compare against

competitors and use this as a baseline to improve

from.

2. Consult: ESG considerations are wide-ranging and

can be very sector specific. It may therefore be

worthwhile to engage appropriate technical and

legal experts to advise on the ESG issues,

regulatory requirements and the forward looking

strategies.

3. Spinoff or reform: One restructuring option may

be to spin out the businesses in a group which are

as studies debate why" published by S&P Global dated 16 June 2021 

(https://www.spglobal.com/marketintelligence/en/news-

insights/latest-news-headlines/most-esg-funds-outperformed-s-p-

500-in-early-2021-as-studies-debate-why-64811634) 

https://www.esglegalhub.com/insight/green-shoots-rise-green-finance-revolution
https://www.esglegalhub.com/insight/green-shoots-rise-green-finance-revolution
https://www.esglegalhub.com/insight/green-shoots-rise-green-finance-revolution
https://www.esglegalhub.com/insight/sfc-adopts-firmer-approach-esg-funds
https://www.esglegalhub.com/insight/sfc-adopts-firmer-approach-esg-funds
https://www.esglegalhub.com/insight/sfc-adopts-firmer-approach-esg-funds
https://www.esglegalhub.com/insight/hong-kong-enters-climate-friendly-era-investment-funds
https://www.esglegalhub.com/insight/hong-kong-enters-climate-friendly-era-investment-funds
https://www.esglegalhub.com/insight/hong-kong-enters-climate-friendly-era-investment-funds
https://www.esglegalhub.com/insight/hong-kong-enters-climate-friendly-era-investment-funds
https://www.wbcsd.org/Overview/News-Insights/WBCSD-insights/Increasing-risk-management-resilience-through-ESG-investing
https://www.wbcsd.org/Overview/News-Insights/WBCSD-insights/Increasing-risk-management-resilience-through-ESG-investing
https://www.wbcsd.org/Overview/News-Insights/WBCSD-insights/Increasing-risk-management-resilience-through-ESG-investing
https://www.spglobal.com/marketintelligence/en/news-insights/latest-news-headlines/most-esg-funds-outperformed-s-p-500-in-early-2021-as-studies-debate-why-64811634
https://www.spglobal.com/marketintelligence/en/news-insights/latest-news-headlines/most-esg-funds-outperformed-s-p-500-in-early-2021-as-studies-debate-why-64811634
https://www.spglobal.com/marketintelligence/en/news-insights/latest-news-headlines/most-esg-funds-outperformed-s-p-500-in-early-2021-as-studies-debate-why-64811634
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high risk from an ESG perspective. In the attempt 

to sell the "bad" ESG businesses, one can consider 

appealing to activist investors who see 

opportunities in reforming such businesses. 

Alternatively, funds from these activist investors 

could be used to turn the underperforming 

businesses around. 

4. Enhance, gain access to sustainable funds,

and increase appeal to buyers: Where a

business is not distressed because of ESG reasons,

steps should be taken to maintain and enhance the

ESG performance which can reduce the cost of

borrowing or otherwise assist in securing funding.

Good ESG performance allows a business to access

funds from the sustainable finance market,

including ESG linked lending (which links

achievement of certain ESG-related KPIs to a

pricing toggle / margin ratchet) and green loans

(which are set up with the commitment to invest in

a "green" purpose). It may also attract interest

from buyers looking to acquire ESG-positive

businesses to create synergy and maximise their

own ESG credentials.

5. Pay attention to ESG clauses: In the context of

ESG linked loans and green loans, lenders will

usually insert clauses requiring borrowers to meet

certain KPIs and attention should be paid to the

consequences which will be triggered by a failure

to meet the KPIs or report. Current standard 

market documentation for ESG linked and green 

loans do not usually provide that a failure to meet 

the KPIs or report is an event of default. Usually, a 

failure to meet KPIs or report will lead to an 

upward adjustment to the margin. Such lending is 

therefore sometimes criticised for its "lack of 

teeth", and it remains to be seen if the market 

participants will further strengthen the sustainable 

integrity of the loans by contracting in express 

terms that such failure would result in default. In 

the more general context, there is a trend for 

lenders, buyers and investors to add covenants to 

protect them against material ESG risks, for 

example, litigation risks or ESG reporting and 

disclosure requirements as discussed above. 

How we can help 

Our advisory and transactional teams continue to 

support our clients to adapt and conform to the 

evolving ESG and sustainability legal and regulatory 

landscape across a broad range of sectors and 

geographies. Coupled with our restructuring and 

insolvency expertise, we can help insolvency 

practitioners navigate towards developing and 

reshaping ESG strategies to create, preserve or unlock 

value of distressed businesses attempting a 

restructuring.  
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