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In the latest edition of Going concerns, Stephenson Harwood’s restructuring and insolvency 
team covers the use of lock-up agreements in schemes of arrangements, and the 
developments in Singapore and Hong Kong as regards recognition of foreign insolvencies. Our 

final article is a must-read for lenders, discussing the circumstances under which security may 
be unwound as a undervalued transaction.    
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Lock up agreements in schemes of arrangement  

A pre-pack arrangement requires the support of at least 75% in value of a majority in number 

of a class of a company's creditors. This usually involves a large number of distinct creditors 

(with different appetites for a scheme of arrangement) and leads to uncertainty for the debtor 

company undergoing restructuring. A lock-up agreement may assist. 

 

Re Brightoil Petroleum Pte Ltd [2022] SGHC 35 is the first reported case in Singapore relating 

to the classification of creditors which have entered into lock-up agreements for the purpose 

of voting on a pre-pack scheme of arrangement. The case therefore provides useful 

commentary for a company seeking to enter into lock-up agreements with its creditors in 

preparation for a scheme of arrangement. 

Background 

Brightoil Petroleum (S'pore) Pte Ltd ("BPS") is an indirect wholly-owned subsidiary of Brightoil Petroleum 

(Holdings) Limited ("BOHL"). Faced with financial difficulties, BOHL and its over 90 subsidiaries embarked on a 

complex debt restructuring exercise in November 2018, which allowed BPS to successfully resolve a significant 

portion of its liabilities totalling more than US$390 million. 

As the penultimate step in restructuring the remaining debts owed to its unsecured creditors (the "Scheme 

Creditors"), BPS proposed a pre-packaged scheme of arrangement (the "BPS Scheme"). Under the BPS Scheme, 

US$6 million would be distributed on a pari passu basis to the Scheme Creditors. The estimated potential recovery 

for Scheme Creditors stood at 12.0% of the admitted debt, as opposed to 0.2% in a liquidation scenario (if the BPS 

Scheme was not sanctioned by the Court). 
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All 12 Scheme Creditors were placed in a single class 

for voting purposes and were invited to vote on the BPS 

Scheme. 11 of them casted their votes; of which 10, 

representing 94.26% in value of the 11 creditors, voted 

in favour of the BPS Scheme. BPS has therefore 

attained the requisite level of creditor support for the 

pre-pack scheme.  

BPS then sought the Court's sanction of the BPS 

Scheme under section 71 of the Insolvency, 

Restructuring and Dissolution Act 2018 (Act 40 of 

2018) ("IRDA"). The Court considered that there were 

two essential elements required for its approval: (a) 

disclosure of information; and (b) satisfaction of the 

statutory majority requirements in the notional 

counting of votes (Re DSG Asia Holdings Pte Ltd [2021] 

SGHC 209). 

The Court took the view that the first element had been 

satisfied. With respect to the second element, the Court 

considered the following two main issues: 

1. Whether 3 of the Scheme Creditors who had 

entered into lock-up agreements to vote in favour 

of the BPS Scheme (the "Locked-up Creditors") 

should have been placed in a separate class when 

voting; and 

2. Whether 6 of the Scheme Creditors who were 

indirect wholly-owned subsidiaries of BOHL (the 

"Related Creditors") should have their votes 

discounted. In this regard, case law has generally 

suggested that the votes of related creditors should 

be discounted but the Court took the view that no 

discount should be applied to the votes of the 

Related Creditors as they ceased to be within the 

management control of BOHL and the Related 

Creditors' votes stemmed from an independent 

decision made by the appointed liquidator who 

owed duties to the creditors of the respective 

companies. 

Classification of Locked-in Creditors 

 

The Locked-up Creditors had, in exchange for providing 

undertakings to vote in favour of the BPS Scheme, 

received a fee of 1.0% of the Scheme Creditor's 

admitted debt against BPS. Further, of the 3 Locked-up 

Creditors, TransAsia Private Capital Limited ("TPCL") 

had entered into a modified lock-up agreement with 

BPS, whereby BOHL would make an additional, 

separate payment of US$1.25 million in part 

satisfaction of BOHL's obligations under a guarantee. 

The Locked-up Creditors constituted 57.32% of the 

total debt value amongst the votes cast. Without their 

buy-in, it is questionable as to whether the statutory 

majority requirements would have been met. 

The entry into lock-up agreements would not, in and of 

itself, require those creditors to be placed separately 

when voting. Upon reviewing the cases from England 

and Hong Kong, the Court distilled the following 

principles for determining when locked-in creditors 

should be classed separately for the purposes of voting 

on a scheme of arrangement: 

(a) Size of benefit 

Is the benefit conferred so sizeable as to have a 

significant influence on the decision of a reasonable 

creditor when voting for the proposed scheme? This 

is assessed by considering the relative size of the 

benefit as compared to the forecasted returns to 

creditors under the proposed scheme and other 

appropriate comparator. However, it is not purely a 

numerical comparison – one must take into account 

any other reasons why a reasonable creditor might 

enter the scheme. 
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(b) Equal rights to enter agreement 

The lock-up agreement must have been made 

available to all scheme creditors within the relevant 

class such that they were all given the equal right 

to enter into the agreement, and the agreements 

made with each creditor must have been on 

substantially the same terms. 

(c) Bona Fide 

The use of the lock-up agreement must be done 

bona fide, with no attempt to mislead creditors. The 

inclusion of a provision allowing signatories to 

terminate the lock-up agreement and cease to 

support the scheme in the event of a "material 

adverse change" to the company's financial position 

may go towards the bona fides and fairness of the 

arrangement but is unlikely to be a mandatory 

requirement. 

Application of the principles to the facts of 

the case  

 

The consent fee of 1.0% was not so significant as 

compared to the potential recovery of 12.0% under the 

BPS scheme and 0.2% recovery in liquidation. The 

potential 60-fold recovery of admitted debt value would 

have been sufficient commercial justification alone for 

voting in favour of the scheme. It was therefore 

foreseeable that a reasonable creditor would have 

voted in favour regardless of the additional consent fee 

of 1.0%. 

The lock-up agreements were offered as a bona fide 

attempt, as part of the BPS Scheme, to introduce 

certainty into the restructuring process. Amongst 

others, the Court noted that the expected recovery 

described in the lock-up agreements ("between 8.8% 

and 18.1%" under the scheme, and "no recovery" in 

liquidation) was not too far off from the eventual 

estimates by BPS (12.0% and 0.2% recovery 

respectively). 

The lock-up agreements were also made available to all 

Scheme Creditors, on the same terms. Even though 

TPCL had entered into a modified agreement wherein 

BOHL would make a separate payment of US$1.25 

million in part satisfaction of BOHL's obligations under a 

guarantee, the Court was of the view that TPCL's legal 

rights against BOHL in respect of the guarantee was 

distinct and independent from TPCL's legal rights 

against BPS regarding unsecured loans because, 

amongst others, BOHL's part payment of its existing 

guarantee obligation was not conditional upon the BPS 

Scheme being sanctioned.  

The Court therefore held that the Lock-up Creditors do 

not have to be separately classed for the purposes of 

voting. 

In summary, care must be taken in, amongst others, 

ensuring that the lock-up agreements are offered to all 

scheme creditors in the relevant class and that the 

benefit to the consenting scheme creditors cannot be 

said to be so significant such as to significantly 

influence a reasonable creditor. If properly employed, 

lock-up agreements can lead to significant savings of 

time and costs and facilitate a smoother scheme 

process. 
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Recognising US Chapter 11 proceedings and judgments 

in Singapore 

Singapore implemented the UNCITRAL Model Law on Cross-Border Insolvency in 2017 

("Model Law") and has since been steadily building up its jurisprudence on the same.  

 

In this regard, the case of Re Tantleff, Alan [2022] SGHC 147 clarifies the ambit of the 

Model Law in relation to 1) factors to be taken in account in determining COMI; 2) whether a 

plan of liquidation can be recognised as foreign proceeding; and 3) whether proceedings 

concerning the restructuring of a real estate investment trust ("REIT") can be recognised. 

The facts are briefly as follows:  

• In 2020, the Eagle Hospitality Group ("Group") faced serious financial difficulties due to the global COVID-19 

pandemic. Two Singaporean companies ("SG Cos") in the Group voluntarily commenced Chapter 11 

proceedings in the United States (which essentially is a debtor-in-possession restructuring proceeding where 

the controllers of the debtor company remains in control).  

• On 21 January 2021, the US Bankruptcy Court, amongst others, appointed Alan Tantleff as the foreign 

representative of the SG Cos, who may also act as foreign representative in any Singapore proceedings to 

recognise the Chapter 11 proceedings as foreign proceedings.  

• On 27 January 2021, a Singaporean REIT within the Group similarly commenced Chapter 11 proceedings.  

• On 14 October 2021, the SG Cos and REIT filed with the US Bankruptcy Court a Chapter 11 liquidation plan 

("Chapter 11 Plan") and on 20 December 2021, the US Bankruptcy Court entered an order confirming the 

same.  

• As the plan of liquidation involved the dissolution of various Singapore entities in accordance with Singapore 

law, the applicant (i.e. the foreign representative of the SG Cos and REIT) made an application to the 

Singapore courts for recognition. 
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Recognition of the Chapter 11 proceedings 

as foreign main proceedings  

The Singapore Court found that the requirements of 

recognition under the Model Law were satisfied and 

that the Chapter 11 proceedings were foreign 

proceedings capable of being recognised under the 

Model Law. 

The key issue was whether the Chapter 11 proceedings 

were to be recognised as a foreign main proceeding or 

foreign non-main proceeding. As discussed in our July 

2019 edition of the Going Concerns, the foreign 

proceeding must be recognised as a foreign main 

proceeding if it takes place in the state where the 

debtor has its centre of main interest ("COMI"). The 

focus is on the centre of gravity of the objectively 

ascertainable factors and there is no need to maintain 

distinction between different entities within a group 

strictly and it is possible for the analysis to be made of 

the activities of an entire group of companies.  

The starting point is the presumption that the debtor's 

COMI is its registered office – i.e. Singapore. This 

presumption may be displaced. 

The presumption was displaced in the present case and 

the Singapore Court was of the view that the SG Cos' 

COMI was in the US. This was for several reasons. First, 

the SG Cos were not active or operational, and were 

merely part of the Group. Second, the Group had its 

main business operations and assets in the US, 

consisting of a portfolio of 18 hotels located in the US. 

Such immovable fixed properties provided a good 

indicator that the Group's COMI, and therefore the SG 

Cos' COMI was in the US. Further factors taken into 

consideration were that the SG Cos' only creditors were 

in the US and that the SG Cos had applied US law as its 

governing law in various agreements it had entered 

into. 

For good order, the Singapore Court also clarified that 

the fact that the SG Cos' Chapter 11 proceedings were 

ongoing in the US as well as the activities of the foreign 

representative being in the US as irrelevant to its 

consideration of the SG Cos' COMI. This was because 

the COMI requirement determines the centre of gravity 

of the company's commercial activity while it was alive 

and flourishing – a "hospital bed, or a crypt, does not 

count". Pertinently, this departs from the US 

recognition regime whereby such factors would be 

relevant to determine the company's COMI. 

 

Recognition of the Chapter 11 Plan as a 

foreign proceeding  

The applicant sought the recognition of the Chapter 11 

Plan as a foreign proceeding.  

However, the Singapore Court had issues on whether 

the Chapter 11 Plan (which was a US Bankruptcy Court 

judgment rather than a proceeding) was a foreign 

proceeding capable of being recognised under Article 

2(h) of the Model Law. In particular, the Singapore 

Court was concerned with whether the US Bankruptcy 

Court retained control or supervision over the Chapter 

11 Plan, a necessary requirement for the Chapter 11 

Plan to be considered a foreign proceeding. While there 

was authority supporting this, the Singapore Court was 

hesitant and ultimately made no pronouncement on 

whether the Singapore Court has the ability to 

recognise the Chapter 11 Plan or other foreign 

insolvency judgments as foreign proceeding and left the 

issue open for future determination.  

Instead, the Singapore Court found it more appropriate 

to grant the relief sought as part of the discretionary 

reliefs that may be granted following the recognition of 

the Chapter 11 proceedings under Article 21(1)(g) of 

the Model Law. In this regard, there were US 

authorities demonstrating that the US courts are open 

to recognising and enforcing foreign insolvency-related 

orders and judgments from various jurisdictions 

including Brazil, Canada and Italy. On the other hand, 

the English courts were more conservative and 

circumscribed in interpretating the English equivalent of 

Article 21(1)(g) of the Model Law. After considering the 

foregoing, the Singapore Court granted the recognition 

of the Chapter 11 Plan - it found that the language of 

the Model Law as enacted in Singapore was distinct 

from the English Model Law as the Singapore Model 

Law removed a qualifier that the relief granted must be 

available "under the laws of [the State]". This was done 

by the Singapore Ministry of Law to align the language 
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of the provision with the US approach, and US 

jurisprudence should be persuasive in determining the 

scope of relief that may be granted.  

For good order, the Singapore Court made clear that it 

is not merely acting as a rubber stamp. The Singapore 

Court will still carefully scrutinise the circumstances in 

which the foreign order was granted and ensure that 

interested parties are given an opportunity to be heard 

and that relevant creditors and shareholders are 

protected.  

Whether proceedings concerning the 

restructuring of a REIT can be recognised  

The Singapore Court found that the Model Law would 

not apply to the REIT. This is since the Model Law was 

implemented by way of Part 11 of the Insolvency, 

Restructuring and Dissolution Act ("IRDA") which only 

governs corporate insolvencies. There is no mention of 

business trusts nor REITs in the IRDA. Further, a 

trustee for a collective investment scheme is also 

excluded from the Model Law. Instead the Business 

Trusts Act 2004 and the Securities and Futures Act 

would govern aspects of a business trust or a REIT such 

as the winding up of the same. 

The Singapore Court therefore declined to recognise 

the REIT and provided the view that the recognition of 

the REIT would probably have to proceed by way of a 

separate application for common law recognition, rather 

than under the Model Law. 

Re Tantleff, Alan is a welcomed addition to the 

jurisprudence on the Singapore Model Law and provides 

clarity for foreign representatives seeking the 

recognition from the Singapore Courts. 

 

 

Hong Kong Court confirms common law recognition and 

assistance does not extend to solvent liquidations 

Seahawk China Dynamic Fund [2022] HKCFI 1994 (date of 

reasons for decision: 4 July 2022)  

In the recent case of Seahawk China Dynamic Fund (In 

provisional liquidation in the Cayman Islands) [2022] HKCFI 

1994, the Hong Kong Court made a declaratory order 

confirming that the joint provisional liquidators appointed 

by the Grand Court of the Cayman Islands of a solvent 

entity Seahawk China Dynamic Fund (incorporated in the 

Cayman Islands) have the powers to take control of assets 

in Hong Kong, instead of a common law recognition. In its 

view, (i) the common law power to recognise and assist 

foreign officeholders does not extend to solvent liquidations 

and the COMI test has no relevance, and (ii) the conflict of 

laws principles apply to the solvent liquidations.  

To read more about the Hong Kong Court's ruling in Seahawk China Dynamic Fund (In provisional liquidation in the 

Cayman Islands) [2002] HKCFI 1994, please click here.  

https://www.shlegal.com/insights/cross-border-insolvency---hong-kong-court-confirms-common-law-recognition-and-assistance-does-not-extend-to-solvent-liquidations
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Clarity on the "undervalued" status of security on existing 

debts 

When a borrower does not have significant amount of assets to provide as collateral to a 

lender for a loan, the borrower oftentimes refers the lender to its parent company or other 

related companies to provide security. Should the lender accept such security?   

 

In Rothstar Group Ltd v Leow Quek Shiong and other appeals [2022] SGCA 25, the Singapore Court of 

Appeal clarified that while the grant of security for the grantor's existing debt will not constitute a transaction at an 

undervalue, the grant of security for the existing debt of a third party can constitute a transaction at an 

undervalue, and may consequently be unwound. The case provides useful commentary for creditors seeking to 

secure existing debts. 

Background  

On 9 April 2019, a loan agreement was entered into 

between Agritrade International (Pte) Ltd 

("Agritrade") and Rothstar Group Limited 

("Rothstar") whereby Rothstar agreed to loan $5 

million to Agritrade (the "Loan") and Agitrade agreed 

to secure the Loan by way of an equitable mortgage 

over Agitrade's director's, i.e., Ng Say Pek's ("NSP") 

family home ("Property"). Pictorial Development Pte 

Ltd ("Pictorial") owned 99% of the Property and NSP 

owned 1% of the Property.  

Agritrade failed to make repayment of the Loan by the 

deadline stipulated in the Loan. On 27 November 2019, 

Agritrade, Rothstar, NSP and Pictorial entered into a 

Deed of Discharge and Termination, whereby the 

equitable mortgage was terminated and NSP and 

Pictorial agreed to grant a legal mortgage over the 

Property to Rothstar ("Mortgage").  

In 2020, a bankruptcy order was made against NSP and 

private trustees in bankruptcy were appointed 

("Private Trustees"). Pictorial was also wound up and 

a liquidator was appointed ("Liquidator"). The Private 

Trustees and Liquidator applied to set aside the 

Mortgage on the basis that, amongst others, it was a 

transaction at an undervalue. 

The Singapore High Court held that the Mortgage was 

void as a transaction at an undervalue, and Rothstar 

appealed. One issue before the Court of Appeal, and 

the focus of this article, was whether the Mortgage 

should be set aside on the ground that it was a 

transaction at an undervalue within section 98 of the 
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Bankruptcy Act ("BA"). In this regard, the Court of 

Appeal identified the following sub-issues: 

1. Whether the Mortgage was granted at an 

undervalue; 

2. Whether Pictorial and NSP were insolvent at the 

time of, or became insolvent as a result of granting 

the Mortgage; and  

3. What is the appropriate order that should be made 

under section 98(2) of the BA.  

Whether the Mortgage was granted at an 

undervalue  

 

There are generally 2 ways in which a party can be said 

to have entered into a transaction at an undervalue:  

1. under section 98(3)(a) of the BA, the individual 

makes a gift to another person or he otherwise 

enters into a transaction with that person on terms 

that provide for him to receive no consideration; or 

2. under section 98(3)(c) of the BA, the individual 

enters into a transaction with that person for a 

consideration the value of which, in money or 

money's worth, is significantly less than the value, 

in money or money's worth, of the consideration 

provided by the individual.  

On the facts, section 98(3)(c) of the BA was applicable, 

and in this regard "consideration" is primarily focused 

on a comparison between the value of the consideration 

received and the value of the consideration provided. 

The overriding test is whether the value of 

consideration received by the grantor is significantly 

less than the value of the consideration provided by the 

grantor.  

 

In the present case, the Court of Appeal found that the 

value provided by Pictorial and NSP was twofold – 1) 

the assets of NSP and Pictorial were depleted because 

the existing debt secured by the Mortgage was a debt 

owed by a third party (i.e. Agritrade); and 2) the 

Mortgage resulted in NSP and Pictorial assuming a new 

primary obligation to repay the Loan which was not 

present under the earlier equitable mortgage.  

The Court of Appeal found that the consideration 

received by Agritrade in the form of the Loan was 

relevant in assessing the value received by Pictorial and 

NSP from the grant of the Mortgage. The critical 

question was what the value of the Loan was from the 

perspectives of Pictorial and NSP. There was no 

evidence provided of Pictorial and NSP receiving the 

value of the Loan or any benefit therefrom that could 

be assessed in money or money's worth. While 

Rothstar argued that there was a close commercial 

relationship between NSP, Pictorial and Agritrade, and 

that there was therefore a commercial or practical 

benefit on NSP and Pictorial by increasing the cash flow 

available to Agritrade and thus to NSP (a significant 

shareholder of Agritrade) and Pictorial (which was 

100% owned by NSP), the Court of Appeal found that 

the benefit claimed by Rothstar was unparticularized 

In applying the overriding test, the 2 key principles 

are: 

1. the comparison must be undertaken from the 

perspective of the grantor. The comparison is 

as between the actual value received and 

provided by the grantor, and not the perceived 

value received and provided by the grantor. 

That said, there is no requirement that 

consideration must have been personally given 

or received by the grantor, and it suffices that 

there was some value that accrues to the 

grantor; and  

2. the value of the consideration must be 

assessed "in money or money's worth". The 

value of the consideration must be quantifiable 

in monetary terms, even if the exact monetary 

value is yet to be able to be determined with 

certainty. Where the value of the consideration 

is speculative or unstable, evidence to establish 

and quantify the monetary value of the 

consideration would be needed. 
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and unsubstantiated and such value cannot be said to 

accrue to Pictorial and NSP "merely by dint of their 

association with [Agritrade]". Such an amorphous 

benefit (if any) could not be valued in money or 

money's worth and therefore had no place in the value 

comparison exercise.  

In the circumstances, there was no value received by 

Pictorial and NSP in money or money's worth which can 

be compared with the significant value provided by 

them in the form of the Mortgage. Therefore, the 

Mortgage was a transaction at an undervalue under 

section 98(3)(c) of the BA.  

Whether Pictorial and Ng Say Pek were 

insolvent or became insolvent as a result of 

granting the legal mortgage 

Rothstar first argued that the assets of Rothstar and 

Pictorial were not depleted by the Mortgage because 

the grant of a mortgage does not deplete a company's 

assets. The Court of Appeal clarified that the grant of a 

mortgage as security for the indebtedness of a third 

party, instead of the grant of a mortgage as security for 

the mortgagor's own indebtedness, does deplete the 

assets of the mortgagor.  

Rothstar raised a further argument that the Liquidator 

and Private Trustees were estopped by warranties and 

covenants in the Mortgage from, amongst others, 

raising allegations of undervalued transactions. The 

Court of Appeal found in this regard that allowing such 

arguments would subvert the statutory scheme of the 

BA and it is well established that estoppel cannot 

operate where it would act in the face of a statute and 

effectively allow a state of affairs which the law has 

positively declared not to subsist.  

What is the appropriate order under section 

98(2) of the BA 

Section 98 of the BA does not declare transactions at 

an undervalue void or voidable. Instead, it empowers 

the court to make orders to restore the individual to the 

position to what it would have been if the individual had 

not entered into the undervalued transaction. The Court 

of Appeal therefore found that the most appropriate 

order to restore the position was to order that the 

Mortgage was discharged with prospective effect.    

Conclusion  

 

The main takeaway is that creditors should be wary of 

accepting security from third parties as there is an 

increased risk that such transactions will be deemed to 

be transactions at an undervalue. Further, from the 

company's perspectives, directors should be wary of 

the company securing a third party's debts and 

obligations as to do so without adequate consideration 

may result in a finding that the director has breached 

his/her fiduciary duties, leading to personal sanctions.  

For good order, the Court of Appeal also confirmed that 

the principles laid on in the case would equally apply to 

interpret the "transactions at an undervalue" sections 

224 and 361 of the Insolvency, Restructuring and 

Dissolution Act 2018.  
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