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Welcome to the Q3 2022 edition of our 

Competition Law Newsletter. A quarterly 
update covering key developments in UK and 
EU competition law.  

 

UK Competition Law Developments 

Competition Appeal Tribunal annuls the CMA's 

first most-favoured-nation infringement 

decision  

On 8 August 2022 the Competition Appeal Tribunal 

("CAT") overturned the Competition and Markets 

Authority's ("CMA") decision to fine 

CompareTheMarket and its parent company, BGL 

Group, (the "Companies"), a combined £17.9 

million1 whilst setting aside the CMA's first-ever 

decision to penalise the use of "wide" most-

favoured-nation ("MFN") clauses.2    

The investigation 

The investigation into CompareTheMarket was 

launched in September 2017 following a CMA market 

study on digital comparison tools which found that 

wide MFNs can cause competitive harm and lead to 

higher prices for consumers. In November 2018, the 

CMA alleged that CompareTheMarket used wide MFN 

clauses to prohibit home insurers from offering lower 

prices on rival websites between December 2015 and 

November 2017.  

MFN clauses, also known as ‘parity’ clauses or 

obligations, are restrictions that require one party to 

an agreement to offer the other party goods or 

services on terms that are no worse than those 

offered to its own customers or to third parties. An 

important distinction is drawn between wide and 

narrow MFNs, with the latter being seen as less 

problematic than wide MFNs. In this context, the 

 

 
1 For further details of the CMA's decision, see Q4 2020 competition Law 

newsletter 
2 See CAT Judgment, available at: 

https://www.catribunal.org.uk/cases/138011221-bgl-holdings-limited-

others  

narrow MFNs would have required the suppliers to 

offer the same or better terms and conditions to 

CompareTheMarket as those offered through their 

own direct sales channels; whereas the wide MFNs 

specified that the suppliers set a price to the price 

comparison website which is no higher than the price 

offered through its their websites or through any 

other sales channel (i.e. other price comparison 

websites).  

The CMA alleged that the effect of using the wide 

MFN clauses was that competition was reduced on 

the price comparison website and home insurer 

markets, as competing websites were prevented 

from expanding. It also allowed CompareTheMarket 

to obtain the lowest prices from home insurers 

without competing on its own merits.  

In November 2020, the CMA ended its investigation 

and found that the Companies breached antitrust 

rules by using wide MFN clauses in contracts with 32 

home insurers. The CMA fined the Companies a 

combined £17.9 million.  

The appeal 

Three months later, the Companies filed an appeal at 

the CAT alleging that the CMA had adopted a 

"flawed" market definition in its decision and that the 

CMA failed to prove that the MFN clauses affected 

the premiums or commission CompareTheMarket 

charged to home insurers, as well as harmed 

promotional deals. 

On 8 August 2022, the CAT upheld the Companies' 

appeal on five of the six substantive grounds, 

overturning both the decision and the £17.9 million 

penalty imposed.  

It held, among other things, that the market 

definition adopted by the CMA in the decision was 

flawed. The CMA should have defined two separate 

markets rather than a single two-sided market3 – 

3 The CMA defined a market for price comparison website services for 

home insurance in the UK involving the supply of customer introduction 

services to home insurance providers and price comparison services to 

consumers. 

https://www.shlegal.com/docs/default-source/news-insights-documents/2020/stephenson-harwood-llp-competition-group-newletter-q4-2020.pdf?sfvrsn=a1f7ed5b_0
https://www.shlegal.com/docs/default-source/news-insights-documents/2020/stephenson-harwood-llp-competition-group-newletter-q4-2020.pdf?sfvrsn=a1f7ed5b_0
https://www.catribunal.org.uk/cases/138011221-bgl-holdings-limited-others
https://www.catribunal.org.uk/cases/138011221-bgl-holdings-limited-others
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namely, (i) a market for the provision of customer 

introduction services to home insurance providers by 

price comparison websites and (ii) a market which 

includes all direct and indirect channels for the 

purchase of home insurance products for consumers. 

This would have allowed them to assess each side of 

the platform separately and consider the significance 

of other channels for the purchase of home 

insurance products by customers.  

The CAT also held that the CMA had failed to provide 

sufficient evidence to support its findings that 

CompareTheMarket’s use of the MFNs had the 

appreciable effect of preventing, restricting or 

distorting competition between price comparison 

websites – in particular, on the premiums and 

commissions. The case was an infringement "by 

effects" case and the CMA was under an obligation to 

show that the adverse effects on competition 

occurred on the balance of probabilities. The CAT 

was very critical of the evidence relied on by the 

CMA, describing it as anecdotal, lacking depth and 

consistency with the CMA's theory of harm. More 

importantly, the CAT considered the evidence was 

untestable by the Companies and the CAT and it was 

not clear what evidence the CMA was relying on to 

support its decision. 

This ruling is, however, unlikely to be the end of 

wide MFN cases, and a more detailed analysis of the 

effects of wide MFNs will be needed in the future. 

Indeed, it will be interesting to see what impact this 

has on the application of the UK's new Vertical 

Agreements Block Exemption Order, given that the 

Order expressly lists such clauses as a hardcore 

restriction which means that they are presumed to 

restrict competition by object and the CMA is under 

no obligation to carry out a detailed assessment to 

demonstrate any adverse effect on competition. 

CMA reconsiders its Meta / Giphy decision 

In our Q4 2021 Competition Law Newsletter, we 

reported that the CMA had, in November 2021, 

ordered Facebook Inc (now and hereafter referred to 

as "Meta") to sell the entirety of Giphy Inc 

("Giphy") to an approved buyer after it had 

concluded that the €340 million merger would 

reduce competition between social media platforms 

and restrict a potential rival from entering the 

display advertising market.  

On 15 July 2022, the CAT revealed in an order that 

the CMA had agreed to reconsider its decision 

ordering Meta to unwind its purchase of Giphy after 

 

 
4 See 1429/4/12/21 Meta Platforms, Inc. v Competition and Markets 

Authority - Order of the President (Remittal) | 14 Jul 2022 

(catribunal.org.uk) 

the CAT found errors in the CMA's investigation4. The 

case will be remitted to the CMA to issue a new 

decision on its Phase II review, one month after the 

CAT ruled that the authority wrongfully withheld 

information from Meta during its first probe. The CAT 

has also ordered the CMA and Meta to identify the 

impact of its findings on the outcome of the case.  

The follow-up probe will address the fact that the 

CMA was wrong to excise all information 

confidentially provided by third party businesses 

from its provisional findings. This impeded Meta's 

ability to respond effectively to the CMA's provisional 

findings, when attempting to convince the CMA to 

change its mind on blocking the deal. To this end, 

the CMA has now provided Meta with the previously 

redacted materials from their provisional findings 

and its original Phase II final report.  

Whilst the CMA has not contested the remittal, it 

does not mean that it will change its initial decision 

to block the merger, and, on 18 July 2022, the CMA 

confirmed in a statement that it had adopted its 

original Phase II final report as its provisional 

findings in the new procedure.  

The CMA expects to publish a new final report in 

October 2022. 

 

CMA issues warning letters over potential 

resale price maintenance agreements 

In August 2022, the CMA announced that it had 

issued both warning and advisory letters to over 200 

light fittings resellers about its concerns over 

potential resale price maintenance ("RPM") 

agreements. The CMA also stated that the 

companies could face significant fine increases if 

they are caught breaching competition law after 

ignoring the letters.  

https://www.shlegal.com/docs/default-source/news-insights-documents/2021/stephenson-harwood-llp---competition-group-newsletter---q4-2021.pdf?sfvrsn=537be55b_2
https://www.catribunal.org.uk/sites/default/files/2022-07/20220714_1429_Order%20of%20the%20President%20%28Remittal%29.pdf
https://www.catribunal.org.uk/sites/default/files/2022-07/20220714_1429_Order%20of%20the%20President%20%28Remittal%29.pdf
https://www.catribunal.org.uk/sites/default/files/2022-07/20220714_1429_Order%20of%20the%20President%20%28Remittal%29.pdf
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RPM occurs where a supplier requires a retailer not 

to sell below a certain price, which has the effect of 

keeping prices artificially high, robbing consumers of 

a fair deal. The RPM "hardcore restriction" has been 

retained in the UK Vertical Agreements Block 

Exemption Order which recently came into force on 1 

June 2022 (closely following the EU rules). 

Recent cases have shown that if the CMA issues a 

letter and can prove a company was subsequently 

involved in the infringing conduct, it will likely result 

in an uplift in the fine imposed. For example: 

(i) In June 2020, the CMA issued online retailer 

GAK with a £278,000 penalty for agreeing not to 

sell certain Yamaha musical instruments below a 

minimum price when it discounted items in its 

online store.  This included an increase of 15% 

for GAK's continuing to engage in the conduct 

after receiving an advisory letter from the CMA, 

making it aware that there was evidence 

suggesting it might be engaging in RPM.  

(ii) In March 2022, the CMA fined Dar Lighting £1.5 

million for restricting online discounts after the 

company received two separate formal warning 

letters in 2012 and 2017.  The CMA applied a 

35% increase as part of the fine calculation for 

Dar Lighting's failure to act on these warnings. 

The CMA's recent decisions, alongside the recently 

implemented Vertical Agreements Block Exemption 

Order, make it clear that the CMA is increasingly 

focusing on RPM conduct which can directly harm 

consumers. Furthermore, it is clear that warning 

letters are being used by the CMA to help identify – 

and try to put an end to - such misconduct where 

the CMA does not or cannot commit resources to a 

full investigation.  Failure by undertakings to act on 

these warnings is likely to result in increased fines, 

should the CMA ultimately investigate and find that 

they have engaged in RPM. 

 

 
5 Specifically, the claim has been brought against Alphabet, Inc. and its 

various subsidiaries operating under the Google brand, namely: (i) 

Google LLC; (ii) Google Ireland Limited; (iii) Google Commerce Limited; 

and (v) Google Payment Limited. 
6 The class action against GTR has also been brought against GTR's two 

controlling parent companies, The Go-Ahead Group PLC and Keolis (UK) 
Limited, who, it is argued by the claimants, are liable on a joint and 

several basis for GTR's alleged competition law infringements. 
7 The first CPO to be certified by the CAT was Walter Hugh Merricks v 

Mastercard and Others [2021] CAT 28 on 18 August 2021. See 

https://www.catribunal.org.uk/sites/default/files/2021-

08/2021.08.18_Merricks_Judgment_Final.pdf  
8 Mastercard Incorporated and others (Appellants) v Walter Hugh 

Merricks CBE (Respondent) [2020] UKSC 51. See 

https://www.supremecourt.uk/cases/docs/uksc-2019-0118-

judgment.pdf  

CAT certificates two further collective actions 

as yet more are filed 

The UK's collective proceedings order ("CPO") 

regime (certifying representatives in class actions 

damages claims – see, for example "Railway 

collective action: Ticketing, zonal fares and large 

claims") has continued to expand following the CAT's 

recent decisions to certify two further class actions, 

brought against Google5 and Govia Thameslink 

Railway Limited ("GTR")6 respectively. Consequently, 

two further class action claims are now able to 

proceed to trial. To say that the CPO regime is 

growing in significance would be something of an 

understatement – the CAT has now certified eight 

CPO actions in a period of just over 12 months.7  

At the same time, more and more prospective CPOs 

are being filed by claimants with the CAT. 

Emboldened by the Tribunal's less restrictive 

approach to the statutory certification criteria since 

the Supreme Court's 2020 judgment in Merricks v 

Mastercard,8 claimants are rushing to register new 

claims against companies accused of anti-

competitive practices. 

Recently certified CPOs 

Google 

The claim against Google was initially filed with the 

CAT on 29 July 2021,9 alleging that Google had 

engaged in a series of abusive practices contrary to 

Article 102 of the Treaty on the Functioning of the 

European Union ("TFEU") and Chapter II of the 

Competition Act 1998 ("CA 1998") in relation to its 

proprietary smart mobile operating system (known 

as "Android").10  

According to recent estimates, approximately 70% of 

all smartphones in the world operate using an 

Android system.11 Such smartphones often come 

with a pre-installed bundle of Google-owned apps12 

("GMS Devices").13 Saliently, these pre-installed 

apps include Google's Play Store, the online store 

through which apps, games, movies, books and 

9 See a summary of the claim at: 

https://www.catribunal.org.uk/sites/default/files/2021-

09/2021.09.13_1408_%20rule_76_website_summary_CPDrevs.pdf  
10 It should be noted that Google is alleged to hold dominant positions 

vis-à-vis multiple markets connected with the distribution of Android 

software for smart phones, being: (i) the market for licensing of smart 
mobile operating systems; and (ii) the market for the distribution of 

Android apps to Android device users. 
11 See https://gs.statcounter.com/os-market-share/mobile/worldwide 
12 These proprietary apps also include Google Search, Google Chrome, 

Google Maps, Gmail and YouTube. 
13 Smart phone manufacturers which use Android obtain the right to 

pre-install Google's proprietary apps by signing a Mobile Application 

Distribution Agreement. 

https://www.catribunal.org.uk/sites/default/files/2021-08/2021.08.18_Merricks_Judgment_Final.pdf
https://www.catribunal.org.uk/sites/default/files/2021-08/2021.08.18_Merricks_Judgment_Final.pdf
https://www.supremecourt.uk/cases/docs/uksc-2019-0118-judgment.pdf
https://www.supremecourt.uk/cases/docs/uksc-2019-0118-judgment.pdf
https://www.shlegal.com/insights/railway-collective-action-ticketing-zonal-fares-and-large-claims
https://www.shlegal.com/insights/railway-collective-action-ticketing-zonal-fares-and-large-claims
https://www.shlegal.com/insights/railway-collective-action-ticketing-zonal-fares-and-large-claims
https://www.shlegal.com/news/supreme-court-judgment-in-merricks-opens-the-door-for-other-collective-actions-such-as-gutmann
https://www.shlegal.com/news/supreme-court-judgment-in-merricks-opens-the-door-for-other-collective-actions-such-as-gutmann
https://www.shlegal.com/docs/default-source/news-insights-documents/2021/stephenson-harwood-llp---competition-group-newsletter---q3-2021.pdf?sfvrsn=8f5cea5b_0
https://www.catribunal.org.uk/sites/default/files/2021-09/2021.09.13_1408_%20rule_76_website_summary_CPDrevs.pdf
https://www.catribunal.org.uk/sites/default/files/2021-09/2021.09.13_1408_%20rule_76_website_summary_CPDrevs.pdf
https://gs.statcounter.com/os-market-share/mobile/worldwide
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other digital content may be bought and downloaded 

directly on to Android smartphone devices. According 

to the filed claim, developers of any Android-

compatible apps are forced to enter into a non-

negotiable Developer Distribution Agreement which, 

in essence, prevent these developers from using any 

distribution platform other than the Play Store in 

order to make such apps available to owners of GMS 

Devices. Additionally, these same app developers are 

compelled to rely on Google's Play Store payment 

processing system, which levies a flat commission 

rate (usually 30%) charged directly to the app 

developers on any purchases by owners of GMS 

Devices made through the Play Store in the UK.  

Such a state of affairs is only maintained (it is 

argued) since Google enjoys a monopolistic position 

in the market for payment processing through the 

Play Store.14  

The claimants' representative15 submits that the 30% 

commission fee charged on in-app purchases is 

excessive and unfair. In addition to a number of 

other exclusionary and exploitative practices,16 the 

net result, it is argued, is a distortion of competition 

in the distribution of Android apps and losses to GMS 

Device users (in the form of higher costs and a lack 

of innovation from app developers). 

 

 

 
14 Specifically, Google is alleged to hold a monopoly in the market for 

the provision of payment processing services for in-app purchases made 

through the Play Store in the UK. 
15 Elizabeth Coll, formerly Head of Digital at Consumers International 

and prior to that a senior executive at Citizens Advice. 
16 In full, the excessive, exclusionary and exploitative practices which 

Google is alleged to have engaged in relate to: (i) bundling the Play 

Store with Google's other proprietary apps; (ii) imposing a series of 

contractual and technical restrictions which restrict the ability of Android 
app developers to distribute Android-compatible apps to GMS Device 

users via distribution channels other than the Play Store; (iii) requiring 

that payments for Play Store purchases in the UK be made exclusively 

through Google’s PSPPS, thus preventing Android app developers from 

utilising other payment processing service providers in respect of such 

purchases; and (iv) charging the excessive and unfair commission of 

30% in respect of all Play Store purchases made in the UK. 
17 CPOs may be brought on either an opt-in or opt-out basis.  In short, 

opt-in claims require any prospective participants to proactively elect to 

participate in the CPO whereas opt-out claims automatically include a 

The claim against Google is being brought on an opt-

out basis17 on behalf of 19.5 million GMS Device 

users, with estimated damages amounting to up to 

£920 million. The CPO was certified in an oral ruling 

on 18 July 2022 (following receipt of a formal letter 

from Google confirming that it would not oppose 

certification), as the CAT was satisfied that the 

relevant criteria were met.18 For instance, the CAT 

considered whether the class representative would 

act fairly and adequately in the interests of the class, 

and confirmed that the funding arrangements would 

not impair their ability to do so, and that adequate 

funding had been arranged to pursue the litigation. 

Further, that the proposed class was identifiable 

through Google's transaction-level dataset (the 

proposed class consists of any individuals who owned 

a GMS Devices and made purchases through the Play 

Store since 1 October 2015). Other considerations 

included whether the claim raised common issues, 

and whether the individual claims were suitable for 

inclusion in collective (rather than individual) 

proceedings, and for an award of aggregate rather 

than individual damages. 

GTR 

The CAT's eighth opt-out class action certification 

since the Merricks v Mastercard judgment was given 

on 25 July 2022, in collective proceedings against 

GTR, which faces a fight on multiple fronts. On one 

hand, the certification of 25 July 202219 now enables 

those collective proceedings to proceed against GTR, 

with the claim alleging that the company committed 

an abuse of its dominant position on point-to-point 

routes it operates on the line between London and 

Brighton (outside the TfL travel zones). On the other 

hand, GTR also faces a claim filed by Mr Justin 

Gutmann on 24 November 2021 - premised on the 

same basis as those certified against each of two 

different train operators in October 2021 - alleging 

that GTR has committed an abuse of dominance by 

overcharging Oyster card users for journeys 

defined number and type of class members in the claim without the 

need for these same individual class members to be officially joined or 

even identified at all.  In general, opt-out claims are a more flexible 

means with which to bring a CPO provided that a sufficiently credible 

methodology can be advanced to identify prospective class members. 
18 To achieve certification, the CAT must be satisfied that: (i) a suitable 

individual can be authorised to act as the class representative; and (ii) 

the underlying claim(s) are eligible to be heard as a CPO ("Eligibility 

Test").  The Eligibility Test can itself be broken down into the following 
criteria: (a) be brought on behalf of an identifiable class of persons; (b) 

raise common issues; and (c) be suitable for collective proceedings, 

particularly for an aggregate damages award. 

See Rule 79 of the Competition Appeal Tribunal Rules 2015. Available 

at: https://www.catribunal.org.uk/sites/default/files/2017-

11/The_Competition_Appeal_Tribunal_Rules_2015.pdf  
19 See the CAT's certification decision at: 

https://www.catribunal.org.uk/sites/default/files/2022-

07/2022.07.25_1404_Boyle_Vermeer_Judgment_%5B2022%5D_CAT_3

5.pdf  

https://www.shlegal.com/docs/default-source/news-insights-documents/2021/full-steam-ahead-gutmann%27s-collective-action-against-train-operating-companies-certified-to-proceed.pdf?sfvrsn=c449eb5b_2
https://www.shlegal.com/docs/default-source/news-insights-documents/2021/full-steam-ahead-gutmann%27s-collective-action-against-train-operating-companies-certified-to-proceed.pdf?sfvrsn=c449eb5b_2
https://www.catribunal.org.uk/sites/default/files/2017-11/The_Competition_Appeal_Tribunal_Rules_2015.pdf
https://www.catribunal.org.uk/sites/default/files/2017-11/The_Competition_Appeal_Tribunal_Rules_2015.pdf
https://www.catribunal.org.uk/sites/default/files/2022-07/2022.07.25_1404_Boyle_Vermeer_Judgment_%5B2022%5D_CAT_35.pdf
https://www.catribunal.org.uk/sites/default/files/2022-07/2022.07.25_1404_Boyle_Vermeer_Judgment_%5B2022%5D_CAT_35.pdf
https://www.catribunal.org.uk/sites/default/files/2022-07/2022.07.25_1404_Boyle_Vermeer_Judgment_%5B2022%5D_CAT_35.pdf
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originating in London and ending at a destination 

outside the zones20 covered by their Oyster cards.21    

The recently certified CPO relates to a claim brought 

against GTR by David Boyle and Edward Vermeer 

alleging that the company knowingly and 

intentionally violated applicable regulatory duties by 

restricting travellers on the London-to-Brighton line 

from being able to use any of GTR's three individual 

train services22 without paying higher fares. Under 

GTR's terms, passengers could only travel at a lower 

rate by using one of GTR's services ("Single Brand 

Fares") and could not, importantly, travel at the 

same rate by availing themselves of any of GTR's 

other three services ("Multi Brand Fares"). A 

failure to allow passengers to use any of GTR's 

services for the same rate was a breach of applicable 

UK rail regulations, and discrimination between 

Single Brand Fares and Multi Brand Fares was 

claimed to amount to an abuse of GTR's dominant 

position. A further, separate limb of the claim alleges 

that GTR has imposed excessive charges on 

passengers who "tapped in and out" using their 

Oyster cards on a pay-as-you-go basis on certain 

platforms at London Victoria station which are 

typically used by Gatwick Express services. 

 

Whilst the CAT confirmed in its judgment that 

certification of joint class representatives was 

possible, it declined to do so in this case, considering 

that the possibility of disagreement between them 

could result in delay and increased costs. The CAT 

 

 
20 The zones covered were 1-6 within the Transport for London travel 

boundaries. 
21 Mr Gutmann's application for a CPO has been stayed pending the 
outcome of his other class actions against rail operators. 
22 GTR operates Southern, Thameslink and Gatwick Express train 

brands. 
23 In full, the claim has been brough against Nexans France S.A.S. and 

Nexans S.A. (together, "Nexans"), NKT A/S (formerly NKT Holdings 

A/S) and NKT Verwaltungs GmbH (together, "NKT") and Prysmian Cavi 

E Sistemi S.r.l. and Prysmian S.p.A. (together, “Prysmian”). 
24 Case AT.39610 – Power Cables. 2 April 2014. Available at: 

https://ec.europa.eu/competition/antitrust/cases/dec_docs/39610/3961

0_9899_5.pdf  

emphasised that certification was not concerned with 

the merits of a case, and that although only arguable 

cases could be certified as collective actions, this was 

a very low standard (in effect turning on the 

difference between what must be pleaded in an 

individual claim compared with what must be 

pleaded in a collective action). Interestingly, the CAT 

also noted that a generic quantification of damages 

was sufficient given that the precise nature of the 

abuse was in dispute, and that GTR had not yet 

disclosed such data as would allow a more accurate 

quantification. Finally, the CAT ruled that the 

claimants were not able to amend their claim to 

respond to arguments that damages had been offset, 

on the basis that the respondents had not had time 

to consider the amendments, and they raised the 

possibility of a new claim. 

More waiting in the wings 

In addition to the CPOs certified against Google and 

GTR, the CAT also faces a new raft of collective 

proceedings claims which have been filed with the 

Tribunal. These include: 

• A follow-on claim against the participants23 in the 

power cables cartel24 on behalf of UK consumers 

who, as a consequence of the cartel's activities, 

have overpaid for their electricity bills;25  

• In a similar claim to that brought against Google, 

Sony has been accused of abusing its dominant 

position through the levying of a 30% commission 

rate on in-game purchases made through the 

PlayStation Store. The claim alleges that Sony 

has, through such practices, caused losses to 

affected UK consumers (i.e. class members) of up 

to £5 billion; 

• A former CMA official has filed a class action 

against four individual cryptocurrency exchange 

companies, seeking £9.9 billion in damages for 

alleged cartel activity; and 

• The musical instrument manufacturing company, 

Fender,26 which was fined £4.5 million by the CMA 

in January 2020 for engaging in RPM,27 now finds 

itself at the receiving end of a follow-on class 

25 See summary of the claim at: 

https://www.catribunal.org.uk/sites/default/files/2022-

05/2022.05.25_1440_Summary%20Notice_0.pdf  
26 Fender Musical Instruments Europe Limited and Fender Musical 

Instruments Corporation (together, "Fender"). 
27 Case 50565-3. Online resale price maintenance in the guitar sector. 

24 March 2020. Available at: 

https://assets.publishing.service.gov.uk/media/5e79d8aed3bf7f52efedf

cad/20200320_50565-3_-_DECISION.pdf 

See also press release on 22 January 2020 at: 

https://www.gov.uk/government/news/guitar-maker-fined-4-5m-for-

illegally-preventing-price-discounts 

https://ec.europa.eu/competition/antitrust/cases/dec_docs/39610/39610_9899_5.pdf
https://ec.europa.eu/competition/antitrust/cases/dec_docs/39610/39610_9899_5.pdf
https://www.catribunal.org.uk/sites/default/files/2022-05/2022.05.25_1440_Summary%20Notice_0.pdf
https://www.catribunal.org.uk/sites/default/files/2022-05/2022.05.25_1440_Summary%20Notice_0.pdf
https://assets.publishing.service.gov.uk/media/5e79d8aed3bf7f52efedfcad/20200320_50565-3_-_DECISION.pdf
https://assets.publishing.service.gov.uk/media/5e79d8aed3bf7f52efedfcad/20200320_50565-3_-_DECISION.pdf
https://www.gov.uk/government/news/guitar-maker-fined-4-5m-for-illegally-preventing-price-discounts
https://www.gov.uk/government/news/guitar-maker-fined-4-5m-for-illegally-preventing-price-discounts
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action seeking damages on behalf of UK 

customers who have overpaid for guitars between 

January 2013 and April 2019.28  

An ever-increasing caseload for the CAT 

Ever since the CPO certification criteria were clarified 

by the Supreme Court's decision in Merricks v 

Mastercard, there has been something of a race by 

prospective claimants to file collective actions with 

the CAT. Indeed, it is not just the volume of claims 

being filed but also their nature that is striking. More 

and more standalone, abuse of dominance collective 

actions – which are notoriously tough to evidence at 

trial – are being pursued by class representatives 

against companies like Google et al. It will be very 

interesting to see whether such claims are ultimately 

successful once they are heard at trial (assuming, of 

course, that they are all successful at the initial 

certification stage). 

What is certainly clear for the time being is that the 

CAT will be kept busy in this area for many years to 

come. 

Update on the UK review of the liner shipping 

block exemption 

On 24 August 2022, the CMA announced that it is 

reviewing the retained EU Liner Shipping Consortia 

Block Exemption Regulation ("CBER") to inform its 

recommendation to the UK Government on whether 

to replace or vary the CBER when it expires on 25 

April 2024.29 

By way of background, the CA 1998 prohibits 

agreements between businesses that restrict 

competition in the UK, unless they meet the 

conditions for exemption (the "Chapter 1 

Prohibition"). An agreement is exempt from the 

Chapter 1 prohibition if it creates sufficient 

efficiencies and benefits to outweigh any anti-

competitive effects. A 'block exemption' regulation 

automatically exempts agreements of a certain 

category from the Chapter 1 prohibition if the 

agreement satisfies the conditions set out in the 

'block exemption' regulation. 

The CBER sets out an exemption for shipping lines 

with a combined market share of below 30% to enter 

into cooperation agreements to provide joint services 

through 'consortia'. For example, this includes the 

 

 
28 See summary of the claim at: 

https://www.catribunal.org.uk/sites/default/files/2022-

07/2022.07.06%20-%20Fender%20-

%20Summary%20NoA%20for%20Publication.pdf  
29 On 9 August 2022, the European Commission also announced that it 

is carrying out a similar review of the equivalent legal framework for the 

EU, which exempts liner shipping consortia from EU competition rules 

joint operation of liner shipping services, capacity 

adjustments in response to fluctuations in supply 

and demand, the joint operation or use of port 

terminals, and certain other ancillary activities. 

However, the CBER does not allow liner shipping 

companies to agree to fix prices, otherwise limit 

capacity or sales, or allocate markets or customers. 

The CBER gives a degree of legal certainty to liner 

shipping companies that their co-operation 

agreements do not infringe UK competition law.  

The CMA’s review will assess whether the CBER 

meets its intended purpose; and inform its decision 

on whether to make a recommendation to the UK 

government to replace or vary it when it expires in 

April 2024. In carrying out its review, the CMA will 

consider, amongst other things, the possible 

implications for the CBER of recent developments in 

the liner shipping sector, including the impact of 

global supply chain difficulties. 

The CMA expects to consult on its proposed 

recommendation on the future of the CBER in 2023. 

CMA responds to proposed rail transport 

reforms in Great Britain 

 

On 26 August 2022, the CMA published its response30 

to the Department for Transport's ("DfT") 

consultation31 on the proposed primary legislative 

changes needed to implement the Williams-Shapps 

Plan for Rail ("Plan for Rail"),32 which will reform 

rail transport in Great Britain.  

 

("EU CBER") and is also due to expire on 25 April 2024 (see news item 

under EU Competition Law Developments). 
30 Response to consultation (publishing.service.gov.uk) 
31 The Williams-Shapps Plan for Rail: Legislative Changes to Implement 

Rail Reform (publishing.service.gov.uk) 
32 Available at Great British Railways (publishing.service.gov.uk) 

https://www.catribunal.org.uk/sites/default/files/2022-07/2022.07.06%20-%20Fender%20-%20Summary%20NoA%20for%20Publication.pdf
https://www.catribunal.org.uk/sites/default/files/2022-07/2022.07.06%20-%20Fender%20-%20Summary%20NoA%20for%20Publication.pdf
https://www.catribunal.org.uk/sites/default/files/2022-07/2022.07.06%20-%20Fender%20-%20Summary%20NoA%20for%20Publication.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1100611/220903_Response_to_Williams_Shapps_Plan_for_Rail_-_legislative_changes_to_implement_rail_reform_pub.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1092180/the-williams-shapps-plan-for-rail-legislative-changes-to-implement-rail-reform-summary.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1092180/the-williams-shapps-plan-for-rail-legislative-changes-to-implement-rail-reform-summary.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/994603/gbr-williams-shapps-plan-for-rail.pdf
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Plan for Rail 

By way of background, the Plan for Rail was 

published in May 2021, proposing the creation of a 

new public body – Great British Railways ("GBR") – 

which will own the rail infrastructure, receive the 

fare revenue, run and plan the network and set most 

fares and timetables. The current infrastructure 

owner (Network Rail) will be absorbed into this new 

organisation, as will many functions from the Rail 

Delivery Group and DfT. This is intended to address 

issues associated with the fragmentation and 

complexity of the railways, to ensure better 

outcomes for passengers, freight customers and 

taxpayers. The franchising system will be replaced 

by Passenger Service Contracts, procured and 

delivered by GBR, which will specify the timetables, 

branding, most fares, and other aspects of the 

service. The Plan for Rail notes that Passenger 

Service Contracts will focus operators on meeting 

passengers' priorities (including punctuality, 

reliability, capacity, staff availability and helpfulness 

and customer information) and incentivise them to 

grow rail usage. The Plan for Rail also outlines 

certain other measures, inter alia to improve 

accessibility, develop an environmental plan and 

reform fares and ticketing. DfT's consultation seeks 

feedback on the changes to primary legislation that 

are needed for elements of the proposed structural 

reforms.   

CMA's response 

The CMA noted at the outset that its response does 

not comment on the policy objectives of the Plan for 

Rail themselves, but focuses on the implications for 

competition in rail markets and for the CMA and its 

functions.   

Its primary comments arose in connection with the 

DfT's proposal that GBR will have a power to issue 

directions requiring its operators to share 

information and undertake other collaborative 

activities in circumstances where doing so could 

otherwise give rise to concerns under Chapter 1 of 

the CA 1998. The proposals state that such a 

direction would only be possible where collaboration 

would lead to defined benefits, such as improving 

the operational delivery of services for passengers 

and improving the efficiency of the rail system as a 

whole for taxpayers. 

The CMA observed that the new system would 

represent an evolution of competition in rail services, 

from the franchise award system to the securing of 

Passenger Service Contracts by GBR. However, that 

going forward there may be some competition "on 

the rail" (e.g. as passengers choose between 

different train operating companies ("TOCs")), and 

that competition in the wider market - e.g. through 

competing for the franchises and in retailing, freight 

markets and throughout the supply chain – would 

remain central. It therefore strongly encouraged the 

Government that any proposals to facilitate 

collaboration between TOCs should be designed 

solely to achieve the desired policy objective, with 

the minimum possible restriction of competition, and 

that they actively ensure the management and 

mitigation of competition law compliance risks.  

In its response, the CMA noted that there is no 

"blanket ban" on collaboration between rival 

businesses. Rather that the prohibition only applies 

where such collaboration harms competition, and an 

exemption may be available if it meets certain 

criteria (ensuring that consumers receive a fair share 

of the benefit and the agreement is indispensable to 

achieving its objectives). Since the consultation does 

not indicate the types of arrangements that TOCs 

would need to enter into, the CMA stated that it was 

not able to comment on the likely risks. It did, 

however, indicate that the extent to which the 

proposed legislative approach will effectively remove 

such risks will depend on the exact detail of the 

legislation, and that a "well-designed" legislative 

regime would potentially reduce them. Absent a 

bespoke regime, the TOCs would need to self-assess 

whether their arrangements are competition law 

compliant.       

However, since the intended effective ability to 

disapply competition law in certain circumstances 

would be granted to GBR (an active market 

participant), rather than a Minister, regulator or 

other authority, the design of appropriate safeguards 

and checks and balances will be particularly 

important, especially in the event that GBR directly 

manages a TOC. The CMA therefore suggested 

certain safeguards relating to GBR's ability to apply 

and design directions (with much of their impact 

relying on the existence of an appeal process in 

relation to them), and practical safeguards for the 

businesses complying with the directions.  

In response to DfT's proposal to amend Section 25 of 

the Railways Act 1993 to enable appointment of a 

public sector operator by GBR by direct award in 

specific circumstances, the CMA recognised that 

there may be circumstances in which specific awards 

– which would not necessarily be subject to 

competition - could lead to better outcomes for 

passengers and taxpayers. However, it suggested 

that Government should consider whether to limit 

the duration of such direct awards, and whether to 

require the length of the direct award to be declared 

at the point of the award, for clarity. If the 

appointment is ultimately intended to be returned to 
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a private sector operator, the relevant timescale 

should be communicated to allow prospective 

bidders sufficient time to bid. 

DfT queried in the proposals how it should "ensure 

that Great British Railways is able to fulfil its 

accountability for the customer offer while also 

giving independent retailers confidence they will be 

treated fairly". The CMA agreed that there should be 

a level playing field so that third party retailers could 

compete with GBR, and that ensuring that GBR's 

online retailing activities are independent of its wider 

decision making about retail strategy may help with 

this. However, the detail of how this is achieved will 

be important. In this context, the CMA's response 

outlined some factors to consider around operational 

separation and the ability of third parties to 

compete. 

The proposals "recast" the Office of Rail and Road's 

("ORR") competition duty to better reflect public 

sector funding. The ORR is an independent regulator 

that has concurrent competition powers alongside 

the CMA to apply competition and consumer 

protection law in the rail sector. The CMA did not 

have any comments on the proposed recasting, on 

the basis of its understanding that the concurrency 

arrangements would be unaffected by the changes. 

Finally, the proposals include a new approach to 

licence modifications for GBR, removing the CMA's 

role in modifications to the Network Rail licence. The 

CMA simply noted in this context that the changes 

reflect and respond to broader changes to the roles 

of GBR, ORR and the Secretary of State. 

The consultation period for the DfT's proposals 

closed on 4 August 2022, and the Government is 

currently analysing the feedback received in 

response. It will be interesting to see to what extent 

the CMA's comments and recommendations are 

reflected in the implementation of the Plan for Rail 

going forward. 

UK blocks another Chinese acquisition under 

the NSIA 

In July 2022, we reported that the UK's Secretary of 

State for Business, Energy and Industrial Strategy 

("BEIS") had issued a final order blocking the 

licensing of intellectual property relating to SCAMP-5 

and SCAMP-7 vision technology, developed by the 

University of Manchester, to Beijing Infinite Vision 

Technology Company. This represented the first time 

that the UK government had exercised its powers to 

 

 
33 See: UK government blocks IP licence over national security concerns 

(shlegal.com) 
34 See https://www.gov.uk/government/publications/acquisition-of-

pulsic-ltd-by-super-orange-hk-holding-ltd-notice-of-final-

block a deal under the National Security and 

Investment Act 2021 ("NSIA").33   

On 18 August 2022, the UK government blocked the 

acquisition of a British electronic design company 

(Pulsic Ltd) by a Hong Kong-based business (Super 

Orange HK Holding Ltd), making it the second time 

in less than a month it has prohibited a merger 

involving a Chinese investor under its new foreign 

investment regime.34 BEIS considered that the 

intellectual property for the software behind Pulsic's 

electronic design automation ("EDA") products (used 

to build cutting-edge integrated circuits) could be 

used in a civilian or military supply chain. 

Consequently, there was the potential for the EDA 

tools to be exploited to introduce features into the 

design (including automatically and/or without the 

knowledge of the user) that could be used to build 

defence or technological capabilities. 

 

BEIS is proving to be a rather aggressive regulator, 

taking a defensive stance against foreign ownership 

of UK technology companies – especially by Chinese 

investors. Indeed: 

• In May 2022, BEIS used its retrospective call-in 

power to review the completed acquisition of 

Newport Wafer Fab, a British semiconductor 

manufacturer, by a Dutch subsidiary of a Chinese 

company (i.e. Wingtech).35 The transaction 

completed prior to the NSIA coming into force on 

4 January 2022, but on or after 12 November 

2020. In July 2022, former business secretary, 

Kwasi Kwarteng, delayed making a decision on 

the deal for another 45 days until 5 September 

2022 because he was concerned Newport Wafer 

Fab had multiple contracts with the UK 

government, including defence-related projects. 

Kwasi Kwarteng was recently appointed as new 

order/acquisition-of-pulsic-ltd-by-super-orange-hk-holding-ltd-notice-

of-final-order     
35 See: Newport Wafer Fab acquisition called-in for national security 

assessment - GOV.UK (www.gov.uk) 

https://www.shlegal.com/insights/uk-government-blocks-ip-licence-over-national-security-concerns
https://www.shlegal.com/insights/uk-government-blocks-ip-licence-over-national-security-concerns
https://www.gov.uk/government/publications/acquisition-of-pulsic-ltd-by-super-orange-hk-holding-ltd-notice-of-final-order/acquisition-of-pulsic-ltd-by-super-orange-hk-holding-ltd-notice-of-final-order
https://www.gov.uk/government/publications/acquisition-of-pulsic-ltd-by-super-orange-hk-holding-ltd-notice-of-final-order/acquisition-of-pulsic-ltd-by-super-orange-hk-holding-ltd-notice-of-final-order
https://www.gov.uk/government/publications/acquisition-of-pulsic-ltd-by-super-orange-hk-holding-ltd-notice-of-final-order/acquisition-of-pulsic-ltd-by-super-orange-hk-holding-ltd-notice-of-final-order
https://www.gov.uk/government/publications/acquisition-of-pulsic-ltd-by-super-orange-hk-holding-ltd-notice-of-final-order/acquisition-of-pulsic-ltd-by-super-orange-hk-holding-ltd-notice-of-final-order
https://www.gov.uk/government/news/newport-wafer-fab-acquisition-called-in-for-national-security-assessment
https://www.gov.uk/government/news/newport-wafer-fab-acquisition-called-in-for-national-security-assessment
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Chancellor of the Exchequer with Jacob Rees-

Mogg being appointed in his place as the 

Secretary of State ("SoS") for BEIS. BEIS has 

extended the review period until 3 October 2022 

as a result of political changes which is resulting 

in further delays to this case. 

• On 20 July 2022, BEIS cleared the acquisition of 

Sepura Ltd by Epiris LLP (a UK private equity 

firm) subject to remedies (the first such case 

under the NSIA).36 Sepura is a UK based 

developer and supplier of digital radio devices 

that utilise terrestrial trunked radio, a technology 

that offers a resilient and secure voice and data 

platform designed specifically for government and 

emergency service users. Although Sepura had 

been owned by a Chinese provider of 

communications devices (i.e. Hytera 

Communications) and was being transferred to a 

UK entity, BEIS considered that the transaction 

required certain remedies, including enhanced 

controls to protect sensitive information and 

technology from unauthorised access and the 

maintenance of UK capabilities in repairing, 

servicing and maintaining devices used by the UK 

emergency services.  This case is a reminder than 

UK investors are not exempt from the NSIA. 

• On 2 September 2022, BEIS ordered remedies in 

respect of the proposed acquisition of shares in 

UK aerospace firm, Reaction Engines, by the UAE-

based Tawazun Strategic Development Fund.   

BEIS was concerned that sensitive IP of Reaction 

Engines could be accessed by hostile actors and 

used against the UK's interests.  The nature of the 

remedies is not yet fully known.37 

• On 14 September 2022, BEIS used its powers to 

intervene in respect of the acquisition by Stonehill 

Energy Storage Limited (i.e. Stonehill Energy) of 

the "Stonehill Project" from Stonehill Battery 

Storage Limited.38  The project involves the 

development rights of various energy mechanisms 

and technologies aimed at improving the UK 

Power Grid's ability to utilise renewable energy.  

BEIS was concerned that the transaction could 

cause a risk to the security of an important UK 

electricity asset and the services provided to the 

National Grid.  BEIS therefore cleared the deal, 

but subject to two conditions which are ongoing 

until revoked by the SoS: (i) a requirement on 

Stonehill Energy to obtain the UK Government's 

 

 
36 See: 

Acquisition_of_Sepura_Ltd_by_Epiris_LLP_notice_of_final_order.pdf 

(publishing.service.gov.uk) 
37 See: Acquisition of shares in Reaction Engines Limited by Tawazun 

Strategic Development Fund LLC: notice of Final Order - GOV.UK 

(www.gov.uk) 

approval before appointing a power offtake 

operator; and (ii) a restriction on the sharing of 

information from the power offtake operator to 

Stonehill Energy.  Interestingly, specific reasons 

of the national security risk were not identified, 

but it is considered that the identity of the 

acquirer was a concern.   A Chinese government 

department (i.e. State-Owned Assets and 

Supervision and Administration Commission) is an 

active shareholder of Stonehill Energy, with 

ownership and voting rights of 75% or more. 

• On 15 September 2022, BEIS cleared the 

proposed acquisition of UK-based Inmarsat, a 

provider of global mobile satellite communications 

services, by US-based Viasat, subject to 

conditions.39  These include a guarantee to 

increase the number of skilled jobs in certain 

areas of the UK and to increase R&D spending by 

30% in the UK to support the UK's National Space 

Strategy as well as the putting in place of controls 

to protect information from unauthorised access.    

BEIS is also currently investigating the increasing 

ownership of BT shares by French telco tycoon 

Patrick Drahi via Altice UK, with Drahi now being the 

UK telco's largest shareholder. In June Drahi took a 

12 per cent stake in BT, and then after six months 

increased his stake to 18 percent. There are 

concerns this represents a creeping takeover 

attempt that will eventually give Drahi overall control 

of the BT Group. The UK government is also 

reportedly considering using the NSIA to persuade 

SoftBank to list chip designer Arm on the London 

Stock Exchange as part of its public offering. There 

are reports that the UK Government is considering 

the threat of national security laws to force the issue 

with owner SoftBank, perhaps because the chip 

designer is seen as a global technology success for 

the UK, despite the UK Government allowing it to be 

sold to Japan's SoftBank.  

It is clear from these latest developments that 

parties need to factor in the NSIA regime at the 

outset of their deals to consider whether there could 

be any notification requirements and/or other 

concerns; and if so, be prepared to engage early on 

with the UK Government to address those concerns. 

 

38 See: Acquisition of the Stonehill project asset development rights by 

Stonehill Energy Storage Ltd: notice of final order - GOV.UK 

(www.gov.uk) 
39 See: https://www.gov.uk/government/publications/acquisition-of-

connect-topco-limited-by-viasat-inc-notice-of-final-order/acquisition-of-

connect-topco-limited-by-viasat-inc  

https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1091254/Acquisition_of_Sepura_Ltd_by_Epiris_LLP_notice_of_final_order.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1091254/Acquisition_of_Sepura_Ltd_by_Epiris_LLP_notice_of_final_order.pdf
https://www.gov.uk/government/publications/acquisition-of-shares-in-reaction-engines-limited-by-tawazun-strategic-development-fund-llc/acquisition-of-shares-in-reaction-engines-limited-by-tawazun-strategic-development-fund-llc-notice-of-final-order
https://www.gov.uk/government/publications/acquisition-of-shares-in-reaction-engines-limited-by-tawazun-strategic-development-fund-llc/acquisition-of-shares-in-reaction-engines-limited-by-tawazun-strategic-development-fund-llc-notice-of-final-order
https://www.gov.uk/government/publications/acquisition-of-shares-in-reaction-engines-limited-by-tawazun-strategic-development-fund-llc/acquisition-of-shares-in-reaction-engines-limited-by-tawazun-strategic-development-fund-llc-notice-of-final-order
https://www.gov.uk/government/publications/acquisition-of-the-stonehill-project-asset-development-rights-by-stonehill-energy-storage-ltd-notice-of-final-order/acquisition-of-the-stonehill-project-asset-development-rights-by-stonehill-energy-storage-ltd-notice-of-final-order
https://www.gov.uk/government/publications/acquisition-of-the-stonehill-project-asset-development-rights-by-stonehill-energy-storage-ltd-notice-of-final-order/acquisition-of-the-stonehill-project-asset-development-rights-by-stonehill-energy-storage-ltd-notice-of-final-order
https://www.gov.uk/government/publications/acquisition-of-the-stonehill-project-asset-development-rights-by-stonehill-energy-storage-ltd-notice-of-final-order/acquisition-of-the-stonehill-project-asset-development-rights-by-stonehill-energy-storage-ltd-notice-of-final-order
https://www.gov.uk/government/publications/acquisition-of-connect-topco-limited-by-viasat-inc-notice-of-final-order/acquisition-of-connect-topco-limited-by-viasat-inc
https://www.gov.uk/government/publications/acquisition-of-connect-topco-limited-by-viasat-inc-notice-of-final-order/acquisition-of-connect-topco-limited-by-viasat-inc
https://www.gov.uk/government/publications/acquisition-of-connect-topco-limited-by-viasat-inc-notice-of-final-order/acquisition-of-connect-topco-limited-by-viasat-inc
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No easy ride – the CMA continues to take a 

rigorous approach in its merger control 

enforcement 

We reported in the Q2 2022 Competition Law 

Newsletter that, despite constraints in its resourcing 

capacity40 and a much lower case load than the CMA 

had anticipated following the end of the Brexit 

transition period,41 the CMA had nonetheless 

maintained a hard line against deals which raised 

potential competition concerns. Indeed, the CMA 

issued a number of prohibition decisions in the first 

half of 2022, indicating an uncompromisingly tough 

stance against problematic deals. 

Recent evidence continues to suggest that the CMA 

will thoroughly scrutinise contemplated and 

completed deals. That is not to say the regulator is 

becoming more disposed to block deals. On the 

contrary, the CMA has shown itself willing to clear 

deals (both conditionally and unconditionally) should 

it be satisfied that a substantial lessening of 

competition ("SLC") will be avoided. What is clear, 

however, is that the CMA is increasingly setting a 

high probative bar for deal parties to meet when it 

reviews notified deals. The CMA will not give out any 

free passes and will not shy away from taking such 

steps as it believes necessary to ensure that markets 

in the UK continue to function effectively. The 

message to deal parties is clear: do not expect a 

walk in the park if the CMA decides to review your 

deal. 

Probing reviews 

There are a number of recent deals which, though 

they either have resulted (or seem likely to result) in 

an ultimate clearance decision, highlight the scrutiny 

the CMA will bring to bear on transactions going 

through the review process. 

Such deals include: 

• NortonLifeLock / Avast 

On 3 August 2022, the CMA provisionally 

approved NortonLifeLock's acquisition of Avast for 

US$8.6 billion after conducting an in-depth Phase 

2 review. The merging parties are two of the 

 

 
40 The National Audit Office ("NAO") reported in May 2022 that, as at 

31 March 2022, the CMA 51 vacancies in its legal services roles 

(comprising 25% of all such posts) and 28 vacancies in its economic 
roles (comprising 21% of all such positions). See National Audit office. 

Regulating after EU Exit. 18 May 2022. Available at: 

https://www.nao.org.uk/wp-content/uploads/2022/05/Regulating-after-

EU-Exit.pdf  
41 The CMA had anticipated an additional 30 to 50 Phase 1 merger 

reviews per year after the end of the transition period – see written 

evidence submitted by the CMA on 5 September 2017 to the UK 

Parliament. Available at: 

http://data.parliament.uk/writtenevidence/committeeevidence.svc/evid

encedocument/eu-internal-market-subcommittee/brexit-

leading suppliers of consumer cyber safety 

("CCS") solutions in the UK.42  In its review, the 

CMA found that NortonLifeLock and Avast, along 

with their biggest competitor McAfee, collectively 

account for more than 75% of the share of supply 

of CCS solutions in the UK.  No other provider had 

a share of supply above 5%.  The parties refused 

to offer any remedies to address those concerns. 

Nevertheless, the CMA was ultimately satisfied 

that the competitive dynamics of the CCS market 

were such that the merger could be cleared on an 

unconditional basis.  Chiefly, the CMA identified 

that McAfee and Microsoft would continue 

exercising a strong competitive constraint on the 

parties post-merger.  Further, the long tail-end of 

players with a share of supply of 5% or less were 

similarly found to constitute an appreciable 

constraint on the merging parties, having shown a 

track record of developing improved products 

over time to meet varied and evolving customer 

needs.  The clearance decision highlights the 

CMA's amenability to clear deals unconditionally if 

sufficiently robust evidence can be advanced to 

assuage any SLC concerns.43 

• Noble Corporation / Maersk44 

In this deal – two global suppliers of offshore 

drilling services (i.e. Noble Corporation and 

Maersk) announced their combination in 

November 2021 and the CMA launched an inquiry 

in February 2022.  During its Phase 1 review, the 

CMA identified a potential SLC in the supply of 

jack-up oil rigs for drilling in Denmark, the 

Netherlands and the UK ("NW Europe"). Noble 

and Maersk were identified as two of the four 

main suppliers of jack-up oil rigs for in NW 

Europe, with a combined share of supply between 

30-40% for the supply of such oil rigs in the UK 

specifically.  In order to avoid a full Phase 2 

review, the parties proposed remedies in the form 

of a divestment of five jack-up oil rigs, related 

offshore and onshore personnel, and other 

associated operations and assets to a subsidiary 

of Shelf Drilling.  The CMA announced on 1 

September 2022 that it has accepted the 

competition/written/69571.html. This trend hasn't materialised and, in 

fact, the NAO's report noted that have been far fewer additional Phase 1 

reviews than the CMA had predicted. 
42 See the CMA's press release at: 

https://www.gov.uk/government/news/cma-clears-nortonlifelock-avast-

merger 
43 The US, German and Spanish competition authorities all cleared the 

deal unconditionally also.  Further, BEIS found that the deal presented 

no national security concerns. 
44 See the CMA's decision to provisionally accept undertakings in lieu at: 

Noble Corporation / Maersk Drilling merger inquiry - GOV.UK 

(www.gov.uk) 

https://www.shlegal.com/docs/default-source/news-insights-documents/2022/1657706649-74435stephenson-harwood-llp---competition-group-newsletter---q2-2022-(16464900-4).pdf?sfvrsn=eae6fc5b_0
https://www.shlegal.com/docs/default-source/news-insights-documents/2022/1657706649-74435stephenson-harwood-llp---competition-group-newsletter---q2-2022-(16464900-4).pdf?sfvrsn=eae6fc5b_0
https://www.nao.org.uk/wp-content/uploads/2022/05/Regulating-after-EU-Exit.pdf
https://www.nao.org.uk/wp-content/uploads/2022/05/Regulating-after-EU-Exit.pdf
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/eu-internal-market-subcommittee/brexit-competition/written/69571.html
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/eu-internal-market-subcommittee/brexit-competition/written/69571.html
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/eu-internal-market-subcommittee/brexit-competition/written/69571.html
https://www.gov.uk/government/news/cma-clears-nortonlifelock-avast-merger
https://www.gov.uk/government/news/cma-clears-nortonlifelock-avast-merger
https://www.gov.uk/cma-cases/noble-corporation-slash-maersk-drilling-merger-inquiry
https://www.gov.uk/cma-cases/noble-corporation-slash-maersk-drilling-merger-inquiry
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remedies proposed from the parties, which now 

completes its review of the deal. 

• Bouygues / Equans 

The CMA launched a review of Bouygues' 

acquisition of Equans for €7.1 billion in May 2022. 

Following its Phase 1 review, the CMA indicated 

on 19 July 2022 that it had concerns the deal 

could result in an SLC vis-à-vis a tender for the 

provision of overhead catenary systems ("OCS") 

(i.e. overhead power cables) to HS2 – making the 

supply of these products more costly with an 

adverse effect on taxpayers. HS2 is the planned 

high-speed rail line in the UK linking London, 

Birmingham and (ultimately) Manchester, Leeds 

and parts of Scotland;45 and Bouygues and 

Equans are two of six bidders competing for the 

installation of high-speed OCS systems for the 

HS2 project.  

 

On 27 September 2022, the CMA announced that 

it had accepted the remedy proposed by the 

parties (which have therefore avoided a Phase 2 

investigation).46  This involves the appointment of 

a CMA-approved independent third-party expert 

who will assess the future OCS bids offered by 

Bouygues’ subsidiary, Colas Rail Limited, and 

Rapide JV (a joint venture between Keltbray Rail 

Limited and Equans' subsidiaries SPL Powerlines 

UK Limited and Ineo SCLE Ferroviaire SNC) to 

ensure that their bids are economically viable in 

the HS2 tendering process for OCS-related 

projects.47 

 

 

 
45 See the CMA's provisional decision to accept UILs at: 

https://assets.publishing.service.gov.uk/media/630dea84d3bf7f3660de

642a/Bouygues-Equans_2_1__Notice_-

_Consultation_of_UIL_Acceptance.pdf  
46 See CMA's decision accepting the merging parties' UILs at: 
https://assets.publishing.service.gov.uk/media/6331b50ae90e071
1cf9f8609/Bouygues_Equans_Final_UILs_text.pdf  

• Microsoft / Activision Blizzard 

On 15 September 2022, the CMA decided to refer 

the proposed acquisition by Microsoft Corp 

("Microsoft") of Activision Blizzard Inc 

("Activision") for US$69 million.48  The CMA's 

initial review has identified a potential SLC in 

relation to gaming consoles, multi-game 

subscription services, and cloud gaming services 

within the UK.  Microsoft is one of the most 

significant players in the UK's gaming market, 

having developed three generations of its X-Box 

consoles. Activision, meanwhile, is a game 

developer where one of its most successful games 

is the Call of Duty franchise which is currently 

available on all three of the main console devices: 

X-Box (Microsoft), PlayStation (Sony) and Switch 

(Nintendo). 

The gaming industry is the UK’s largest revenue-

generating form of entertainment, generating 

approximately £7 billion worth of revenue in the 

UK in 2021. The UK's gaming market has been 

highly concentrated for the past twenty years, 

with Microsoft, Sony and Nintendo enjoying 

(collectively) a very high share of supply with 

little or no entry from new rivals. Despite two 

burgeoning trends which suggest the UK's gaming 

market is undergoing positive change in its 

competitive dynamics – namely, the development 

of cloud gaming services and the emergence of 

multi-game subscription services – the CMA still 

considers that the deal could result in anti-

competitive outcomes. Principally, the CMA 

believes the merger could allow Microsoft to make 

Activision's content, including Call of Duty, 

exclusive to X-Box or simply downgrade its rivals' 

access to such content. Such actions could result 

in the foreclosure of Microsoft's rival players and 

make it more difficult for future rivals to develop 

and compete effectively in the UK gaming market. 

The CMA launched its enquiry on 6 July 2022 and 

had a deadline of 1 September 2022 for its Phase 

1 decision.  The parties had until 8 September to 

offer remedies to address the CMA's concerns. 

However, Microsoft informed the CMA on 6 

September that it would not be offering any 

remedies. The deal will now be subjected to a full 

Phase 2 review. It awaits to be seen whether the 

CMA still considers there to be a probable SLC 

47 The European Commission conditionally cleared the deal after 
Bouygues offered to divest its Colas Rail Belgium subsidiary, 
including all assets, personnel and ongoing future contracts of both 
its railway contact lines and track installation businesses.  
48 See the CMA's reference decision at: 

https://assets.publishing.service.gov.uk/media/63108adfe90e07293ed6

5210/Microsoft_Activision_Summary_phase_1_decision.pdf  

https://assets.publishing.service.gov.uk/media/630dea84d3bf7f3660de642a/Bouygues-Equans_2_1__Notice_-_Consultation_of_UIL_Acceptance.pdf
https://assets.publishing.service.gov.uk/media/630dea84d3bf7f3660de642a/Bouygues-Equans_2_1__Notice_-_Consultation_of_UIL_Acceptance.pdf
https://assets.publishing.service.gov.uk/media/630dea84d3bf7f3660de642a/Bouygues-Equans_2_1__Notice_-_Consultation_of_UIL_Acceptance.pdf
https://assets.publishing.service.gov.uk/media/6331b50ae90e0711cf9f8609/Bouygues_Equans_Final_UILs_text.pdf
https://assets.publishing.service.gov.uk/media/6331b50ae90e0711cf9f8609/Bouygues_Equans_Final_UILs_text.pdf
https://assets.publishing.service.gov.uk/media/63108adfe90e07293ed65210/Microsoft_Activision_Summary_phase_1_decision.pdf
https://assets.publishing.service.gov.uk/media/63108adfe90e07293ed65210/Microsoft_Activision_Summary_phase_1_decision.pdf
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following its in-depth review that would prevent 

the CMA clearing the transaction. 

• NEC Software / Capita 

On 15 September 2022, the CMA announced its 

provisional findings and notice of possible 

remedies in its Phase 2 investigation into the 

completed acquisition by NEC Software Solutions 

UK Limited ("NEC Software") of SSS Public 

Safety Limited and Secure Solutions USA LLC 

(previously part of Capita plc) ("SSS").  The CMA 

found that the parties overlapped in several 

markets in relation to the supply of essential 

software solutions to emergency service providers 

(including police forces, fire and rescue services 

and ambulance trusts) as well as transport service 

providers (e.g. TfL and rail operators).49  These 

included in particular: (i) integrated 

communication and control services ("ICCS") 

used by control room personnel in day-to-day 

duties such as receiving and making urgent phone 

calls to communication with emergency response 

staff; and (ii) specialised software referred to as 

"Duties" to police forces to enable planning and 

scheduling of shifts.   In particular, the CMA 

considers that the two parties are leading players 

in the ICCS and Duties markets which are highly 

concentrated and subject to high barriers to 

entry.  The parties exert important competitive 

constraints on each other, such that post-merger, 

the CMA fears there would be significantly 

reduced competition.  The CMA has provisionally 

identified divestiture as the only effective remedy, 

but will consider any behavioural remedies 

proposed by the parties.  

• Veolia / Suez50 

On 25 August 2022, the CMA also ordered Veolia 

to unwind its completed purchase of Suez's water 

and waste management businesses in the UK to 

prevent the deal exacerbating the cost of living 

crisis.  The CMA had launched a Phase 1 inquiry of 

the parties' completed deal in October 2021, and 

only two months later in December 2021 a Phase 

2 review was initiated.   The CMA found that 

Veolia and Suez were the two largest suppliers of 

waste management services in the UK with local 

authorities relying on one or the other to collect, 

recycle and compost or dispose of waste. The 

companies also provide essential water 

management services to businesses. The merger 

would lead to higher costs and lower quality of 

 

 
49 See the CMA's provisional findings at: 
https://assets.publishing.service.gov.uk/media/632486b5e90e07736b8

74029/Provisional_Findings_NEC_Capita.pdf  

waste management services across the UK.  The 

only way to address those concerns would be to 

fully divest their UK waste management 

operations.  

By contrast, the transaction has been 

conditionally approved by the European 

Commission ("Commission") and the Australian 

competition authority. 

• Dye & Durham / TM Group51 

On 3 August 2022, the CMA announced that Dye 

& Durham must sell TM Group after carrying out 

an in-depth Phase 2 review.  The CMA found that 

the parties were close rivals and that their merger 

would create the largest player in the supply of 

property search reports that are sold as a bundled 

package – indeed, eliminating one of the main 

property search report bundles suppliers in 

England and Wales.  Were the parties allowed to 

merge, they would have a share in excess of 80% 

together with the next largest competitors (i.e. 

ATI and Landmark).  None of the other smaller 

suppliers would have a share above 5% and 

accounted for less than 30% of the market.  The 

merger would reduce competition and could lead 

to less innovation, higher prices and lower quality 

of services. None of the remedies offered by the 

parties were deemed acceptable by the CMA.  

This highlights the risks of closing a deal without 

notifying it to the CMA where there are such 

significant overlaps. Here, Dye & Durham had 

acquired TM Group for £91.5 million in July 2021 

and not notified the deal to the CMA. A month 

later, the CMA issued an initial enforcement order 

requiring the parties to remain independent and 

opened an investigation into the merger in 

October 2021.  

Comment – treat the CMA flippantly at your 

peril 

Whilst the CMA has demonstrated its 

constructiveness in identifying solutions to 

potentially problematic deals and has not imposed 

prohibition decisions without due consideration, deal 

parties should be wary of the fact that any 

transaction subject to a CMA review will be closely 

scrutinised. The CMA will fully utilise its information-

gathering powers and draw on its resources to 

conduct very thorough reviews.  Therefore, it will be 

more important than ever for merging parties to 

have sufficiently robust evidence to present in 

50 See: https://www.gov.uk/cma-cases/veolia-slash-suez-merger-
inquiry  
51 See: https://www.gov.uk/cma-cases/dye-and-durham-uk-
limited-slash-tm-group-uk-limited-merger-inquiry  

https://assets.publishing.service.gov.uk/media/632486b5e90e07736b874029/Provisional_Findings_NEC_Capita.pdf
https://assets.publishing.service.gov.uk/media/632486b5e90e07736b874029/Provisional_Findings_NEC_Capita.pdf
https://www.gov.uk/cma-cases/veolia-slash-suez-merger-inquiry
https://www.gov.uk/cma-cases/veolia-slash-suez-merger-inquiry
https://www.gov.uk/cma-cases/dye-and-durham-uk-limited-slash-tm-group-uk-limited-merger-inquiry
https://www.gov.uk/cma-cases/dye-and-durham-uk-limited-slash-tm-group-uk-limited-merger-inquiry
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support of their deals in order to convince the 

competition watchdog that they will not result in an 

SLC. 

EU Competition Law Developments 

Commission launches a review of the EU 

Consortia Block Exemption …  

On 9 August 2022, a few weeks after certain 

professional shipping association groups complained 

that the EU Consortia Block Exemption ("EU CBER") 

facilitated the exchange of price information between 

liner shipping companies, the Commission launched 

a call for evidence and issued a press release asking 

for feedback on the EU CBER, which is due to expire 

on 25 April 2024. 

Background 

European Union law prohibits agreements between 

companies that have as their object or effect, the 

prevention, restriction or distortion of competition 

within the internal market. This is unless the 

arrangement can benefit from an individual 

exemption, namely where the agreement contributes 

to improving production or distribution of goods or 

promoting technical or economic progress while 

allowing a fair share of the resulting benefit to 

consumers. The Commission can also introduce block 

exemptions that exempt certain arrangements from 

the main prohibition against anti-competitive 

arrangements.  

 

In 2009, the Commission adopted the EU CBER on 

the basis that consortia generally help to improve 

productivity and quality of available liner shipping 

services as a result of rationalisation of activities and 

through economies of scale as well as facilitating and 

encouraging greater use of containers and more 

efficient use of vessel capacity.  

 

The EU CBER allows shipping lines with a combined 

market share of less than 30% to enter into 

cooperation agreements to provide joint cargo 

services. They can agree on aspects such as: 

coordination of timetables and ports of call, slot 

exchanges, pooling of vessels, make capacity 

adjustments in response to fluctuations in supply 

and demand as well as joint operation or use of port 

terminals and related services (e.g. stevedoring). 

However, members of the consortium must set their 

own prices independently. Any party to the 

cooperation should also be allowed unconditionally to 

exit the agreement on no more than six months' 

notice. If the EU CBER does not apply to the relevant 

cooperation arrangement, this does not mean that 

the arrangement will automatically infringe EU 

competition rules, but rather that it will not 

automatically benefit from the safe harbour. 

The EU CBER was extended in 2014 and 2020. 

Indeed, following a consultation launched in 2018, 

the Commission concluded that despite 

developments in the market, such as increased 

consolidation, concentration, technological 

developments and increasing size of vessels, the 

block exemption regulation remained fit for purpose 

and still generated efficiencies for carriers who could 

better utilize the capacity of vessels. Those 

efficiencies resulted in lower prices and better 

services for consumers. The Commission then 

decided to extend the block exemption for another 4 

years until 2024. 

Recent criticism from the maritime sector in 

Europe 

Against this background, on 22 July 2022, certain 

professional maritime sector associations such as the 

European Association for Forwarding, Transport, 

Logistics and Customs Services ("CLECAT") and The 

International Federation of Freight Forwarders 

Associations ("FIATA") signed a letter of complaint 

to the Commission. 

These associations considered that the block 

exemption did not take into account recent 

developments in the maritime container market, 

such as the evolution of information exchange, which 

allowed liner companies to use these agreements to 

make abnormally high profits at the expense of the 

rest of the supply chain. Further, freight forwarders 

argued that large shipping companies could expand 

into logistics which risked distorting business 

relations and leading to discrimination. 
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Evaluation launched by the Commission 

Consequently, the Commission issued a call for 

evidence inviting feedback on the performance of the 

EU CBER to assess how the regulation has operated 

since it was last extended. The Commission has also 

sent out targeted questionnaires to market players, 

including shippers, freight forwarders and carriers 

asking for their views. It has also held regular 

discussions with such market players as well as with 

European competition authorities and US regulators 

to seek their views.   

Third parties can provide comments until 3 October 

2022. The results will be summarized in a Staff 

Working Document that should be published in Q4 

2022. This exercise will allow the Commission to 

decide whether it is necessary to repeal the EU CBER 

or to extend it again, with or without amendments. 

Latest developments on the Illumina / Grail 

deal 

As we reported in our Q2 2021 Competition Law 

Newsletter, by decision of 19 April 2021, the 

Commission accepted an Article 22 EU Merger 

Regulation ("EUMR")52 referral request from France 

(joined by other Member States), asking the 

Commission to assess the proposed acquisition by 

Illumina (the leading supplier of next generation 

screeners for genetic and genomic analysis) of Grail 

(a cancer screening startup and customer of Illumina 

that uses such screeners to develop early cancer 

detection tests).   

Grail was not revenue generating and therefore did 

not satisfy the Commission's EUMR revenue 

thresholds, nor indeed those of any EU national 

Member State. Consequently, the acquisition of Grail 

by Illumina had not been notified in Europe, but 

Article 22 allowed the Commission to review this 

transaction that fell below the relevant EUMR 

turnover thresholds. 

In December 2021, Illumina, supported by Grail, 

brought an action for annulment against the 

Commission's decision to accept the referral request, 

arguing that a Member State should not refer a deal 

to the Commission if its own national merger control 

thresholds are not met.  

In particular, given that the Commission's decision 

accepting the Article 22 referral request meant that 

the parties had to suspend the acquisition of Grail by 

Illumina pending approval of the Commission (known 

as the standstill obligation which immediately 

 

 
52 Article 22 of Council Regulation (EC) No 139/2004 of 20 January 

2004. 

became binding on Illumina and Grail). In defiance of 

the standstill obligation, Illumina closed the 

acquisition on 18 August 2021.  

Subsequently, as we detailed in our Q4 2021 

Competition Law Newsletter, on 29 October 2021, 

the Commission imposed interim measures on 

Illumina’s acquisition of Grail designed to prevent 

Illumina comingling Grail's assets while the 

investigation was ongoing and while deciding 

whether to also impose a fine for illegal gun-

jumping. Illumina has set aside nearly half a billion 

dollars in anticipation of a fine. 

Since reporting on the above, there have been 

various important developments: 

General Court ("GC") confirmed the 

Commission's interpretation of Article 22 

• The GC ruled in its judgment of 13 July 2022, that 

the Commission had the power to accept Article 

22 EUMR referrals from Member States, even if 

the transaction did not meet the national and/or 

EUMR notification thresholds. According to the 

applicants, Article 22 could only be applied to 

remedy the absence of a merger control system 

in certain Member States and to prevent a merger 

that affects their territory from not being 

examined. In so doing, the text did not, according 

to the companies, allow the Commission to accept 

a referral request from a Member State that had a 

merger control system but whose thresholds were 

not met by the parties to the transaction. The GC 

rejected Illumina's arguments, holding that it had 

not demonstrated that the Commission lacked the 

competence to review the proposed transaction. 

The GC thus upheld the Commission's decisions to 

review Illumina's acquisition of Grail, thereby 

validating the Commission's new approach to the 

application of Article 22. Illumina has appealed 

the GC's judgment to the European Court of 

Justice ("ECJ").  

• It would appear following the GC's judgment that 

companies should carry out a preliminary analysis 

under Article 22 even for transactions that fall 

below the relevant turnover thresholds. 

Furthermore, that the risk of referral may be 

particularly high where the target is an innovator 

in its field, following comments made by the 

Commission at the recent IBA Conference held on 

9 September 2022. Olivier Guersent (Director 

General of DG Competition at the Commission) 

noted that there is an increasing focus within DG 

https://www.shlegal.com/docs/default-source/news-insights-documents/2021/stephenson-harwood-llp---competition-group-newsletter-q2-2021.pdf?sfvrsn=3cf0ee5b_0
https://www.shlegal.com/docs/default-source/news-insights-documents/2021/stephenson-harwood-llp---competition-group-newsletter-q2-2021.pdf?sfvrsn=3cf0ee5b_0
https://www.shlegal.com/docs/default-source/news-insights-documents/2021/stephenson-harwood-llp---competition-group-newsletter---q4-2021.pdf?sfvrsn=537be55b_2
https://www.shlegal.com/docs/default-source/news-insights-documents/2021/stephenson-harwood-llp---competition-group-newsletter---q4-2021.pdf?sfvrsn=537be55b_2
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Competition on innovation, "in everything we are 

doing". This was subsequently echoed by the 

Deputy Director General of Mergers, Guillaume 

Loriot, who commented that "[t]he Illumina-Grail 

case is a very good illustration of why it is so 

critical for us to use Article 22. It is exactly the 

kind of case where everyone can understand that 

where there is an innovation race, our role is to 

preserve competition to make sure this innovation 

race continues". There will continue to be 

considerable uncertainty for merging parties in 

any such cases, while they wait to see whether a 

referral request may be made.  

Illumina / Grail’s breach of the standstill 

obligation 

• The Commission sent on 19 July 2022, a 

Statement of Objections to the two companies 

alleging that Illumina and Grail breached the 

EUMR's standstill obligation by implementing the 

acquisition while the Commission’s in-depth 

investigation into the transaction was still 

ongoing. Should the Commission conclude that 

Illumina and Grail did implement the transaction 

prior to the conclusion of the Commission’s 

investigation, the companies could each face a 

fine of up to 10% of their annual worldwide 

turnovers. This process remains ongoing. 

Acquisition has now been prohibited by the 

Commission 

• On 6 September 2022, the Commission prohibited 

Illumina's US$7.1 billion completed acquisition of 

Grail by Illumina. This is the first time where the 

Commission has blocked a deal where the 

applicable antitrust notification thresholds were 

not met (either at EU or national Member State 

level). It is also the first case prohibited that was 

subjected to interim measures following early 

implementation prior to receipt of approval from 

the regulator. It is also the first vertical merger 

prohibited on an innovation competition theory of 

harm. 

• The Commission found that Illumina would have 

had the ability and incentive to engage in 

foreclosure strategies against Grail’s rivals by 

denying them access to an essential 

input/technology they would require to develop 

and market their own blood-based early cancer 

detection tests. The merger would have allowed 

Illumina to stifle innovation and reduce choice in 

the emerging market for early cancer detection 

tests in the EEA. In particular, given that Grail 

was found to be engaged in an innovation race 

with a number of competitors to develop such 

tests. Illumina would have been able to gain 

control of the market. The Commission also found 

that the remedies offered by Illumina (such as 

licensing some of its patents to other suppliers) 

were not sufficient to address the competition 

concerns.  

• Therefore, the Commission decided to block the 

deal under the EUMR.   

More to come… 

Interestingly, only days before the Commission's 

prohibition decision, Illumina won a ruling from a US 

Federal Trade Commission ("FTC") administrative 

court supporting its acquisition of Grail – rejecting 

the FTC's conclusion that the transaction would 

adversely affect the market for early cancer 

detection tests. The court found that the FTC had not 

shown that Grail's competitors could launch 

competing tests (either now or in the near future). 

The FTC has indicated it will appeal the decision and 

Illumina has also announced its intention to appeal 

the Commission's prohibition decision.  

 

On the same day, in a press conference announcing 

the prohibition, the EU antitrust chief Margrethe 

Vestager said that she intended to propose the 

adoption of a decision ordering Illumina and Grail to 

dissolve the transaction as well as interim measures 

to deal with the short-term issues before the 

divesture decision is taken. If adopted, these 

decisions will also likely be challenged by Illumina 

before the GC. 

This merger case is without doubt unprecedented 

and the ultimate outcome awaits to be seen given 

there are appeals that are still in progress or to be 

brought. Indeed, if the appeal against the GC's 

judgment to the ECJ is successful, all Commission 

decisions in this case would be annulled for lack of 

legal basis, including the prohibition, interim 

measures, any gun-jumping fines and any unwinding 

order.   
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Novartis under investigation on its use of 

patents  

On 13 September 2022 the Swiss Competition 

Commission ("COMCO") opened an investigation 

into Novartis' possible unlawful use of a patent to 

reduce competitive pressure, and conducted a dawn 

raid at the company's offices in Basel53. Whilst 

COMCO did not identify Novartis in its press release, 

the company confirmed in a statement that the 

authorities have visited its headquarters, 

emphasising that the opening of an investigation 

does not imply any finding of wrongdoing54. The 

Commission is conducting a parallel investigation 

into Novartis' conduct in collaboration with COMCO. 

 

The investigation by COMCO concerns Novartis' 

alleged use of one of its patents to initiate litigation 

proceedings in order to protect its drug for the 

treatment of skin diseases against competing 

products. COMCO has indicated that it aims to 

determine whether the alleged behaviour constitutes 

the use of a "blocking patent", which could amount 

to an abuse of an allegedly dominant position held 

by Novartis in the relevant market. In parallel, it has 

been reported that the Commission has issued a 

formal request for information and documents from 

Novartis in the context of its "preliminary 

investigation".  

The two authorities are collaborating on the 

investigation pursuant to a bilateral agreement 

between Switzerland and the European Union signed 

in 2014. This permits (inter alia) the exchange of 

certain confidential information obtained in the 

course of an antitrust investigation where the 

Commission and COMCO are investigating the same 

 

 
53 COMCO: Investigation on use of patents (admin.ch) 
54 Novartis statement regarding competition authority investigation into 

assertion of a patent | Novartis 
55 Commission Press release dated 4 March 2021: "Commission opens 

formal investigation into possible anticompetitive conduct of Teva in 

relation to a blockbuster multiple sclerosis medicine" 

conduct, without having to obtain the prior written 

consent of the party (or parties) under investigation. 

Patent litigation as an abuse of dominance? 

This is not the first time that the Commission has 

investigated actions taken by a dominant 

undertaking in relation to its patents. Another recent 

investigation was opened on 3 March 2021,55 into 

whether the pharmaceutical company Teva had 

illegally delayed the market entry and uptake of 

medicines that compete with its multiple sclerosis 

drug (Copaxone). The Commission indicated that it 

would be investigating whether, following expiry of 

its patent in 2015, Teva may have artificially 

extended the market exclusivity of Copaxone by 

strategically filing and withdrawing divisional patents 

"repeatedly delaying entry of its generic competitor 

who was obliged to file a new legal challenge each 

time"56. Divisional patents stem from an earlier 

'parent' patent and may cover significantly 

overlapping inventions. The filing of multiple 

divisional patents could result in a large family of 

patents, multiplying the barriers that a generic 

competitor would need to overcome to enter the 

market. The Commission's investigation – which is 

still ongoing – will also consider whether Teva may 

have pursued a communication campaign to unduly 

hinder the use of competing products.   

Of relevance in this context will be the judgment of 

the ECJ in AstraZeneca's appeal against the 

Commission's 2005 finding that AstraZeneca abused 

its dominant position by taking various actions to 

block or delay generic competitors from entering the 

market. These included making misleading 

representations to patent offices in various Member 

States - resulting in AstraZeneca's product obtaining 

supplementary protection certificates - and 

requesting the deregistration of marketing 

authorisations in other Member States, to block the 

entry of generic competitors and prevent parallel 

trading. When considering the deregistration of 

marketing authorisations in its judgment, the ECJ 

stated that the GC was correct to hold that the fact 

that AstraZeneca was entitled to request the 

withdrawal of its marketing authorisations "in no way 

causes that conduct to escape the prohibition laid 

down in Article 82 EC [now Article 102 TFEU] … the 

illegality of abusive conduct under Article 82 EC is 

unrelated to its compliance or non-compliance with 

other legal rules and, in the majority of cases, 

56 Commission press release dated 4 March 2021:"Commission opens 

formal investigation into possible anticompetitive conduct of Teva in 

relation to a blockbuster multiple sclerosis medicine" 

https://www.weko.admin.ch/weko/en/home/medien/press-releases/nsb-news.msg-id-90320.html
https://www.novartis.com/news/media-releases/novartis-statement-regarding-competition-authority-investigation-assertion-patent
https://www.novartis.com/news/media-releases/novartis-statement-regarding-competition-authority-investigation-assertion-patent
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abuses of dominant positions consist of behaviour 

which is otherwise lawful under branches of law 

other than competition law." 

Indeed, the ECJ went on to note that AstraZeneca 

had a special responsibility as an undertaking 

holding a dominant position, and that it could not 

"…use regulatory procedures in such a way as to 

prevent or make more difficult the entry of 

competitors on the market, in the absence of 

grounds relating to the defence of the legitimate 

interests of an undertaking engaged in competition 

on the merits or in the absence of objective 

justification."57    

Against this background, whilst it is technically 

possible for Teva to file and withdraw divisional 

patents, it appears that this conduct could 

nevertheless potentially amount to an abuse of a 

dominant position if it has an exclusionary impact on 

generic competitors, absent an objective 

justification. However, the precise scope of the 

allegations remains unknown at this stage. It 

remains to be seen whether the Commission could 

take the view that certain patent litigation 

undertaken by a dominant undertaking could also 

potentially fall foul of the competition rules, 

depending on its impact on competition and 

underlying motivation. 

Similar questions were recently considered by a 

Seventh Circuit Court in the US, in a challenge 

mounted against a "thicket" of patents held by 

AbbVie on the world's best-selling arthritis drug.58 

Although the original patent expired in 2016, AbbVie 

held 132 other patents related to the drug, the last 

of which expires in 2034. However, the Court did not 

agree with the plaintiffs that merely holding a large 

volume of patents could in itself constitute an 

antitrust infringement, with Judge Easterbrook 

querying in the Panel's opinion “What’s wrong with 

having lots of patents? If AbbVie made 132 

inventions, why can’t it hold 132 patents?”. The 

plaintiffs' arguments that the patents were too weak 

to monopolise such an important drug - were 

similarly rejected. Judge Easterbrook commented 

that "[w]eak patents are valid; to say that they are 

weak is to say that their scope is limited, not that 

they are illegitimate". Competitors might argue to 

the Patent Office that they did not justify legal 

protection, but in the context of the antitrust 

proceedings - given that the plaintiffs were not 

arguing that the patents were obtained fraudulently - 

the court found it hard to see how AbbVie could be 

 

 
57 Judgment of the Court in Case C‑457/10 P, AstraZeneca AB and 

AstraZeneca plc v European Commission,6 December 2012, paragraph 

134 

penalised for its successful applications. A source of 

liability may have arisen if AbbVie had filed frivolous 

suits against its rivals, solely to increase their costs 

(e.g. by asserting irrelevant patents against them). 

However, this was not suggested in the patent 

litigation. Finally, the court also concluded that 

AbbVie's patent settlements in the US and Europe 

did not amount to payments to delay entry, instead 

noting that both settlements concluded were 

traditional resolutions of patent litigation.     

Final thoughts… 

There is an inherent tension between IP law (which 

creates and protects monopoly rights) and the 

competition rules, which can make their concurrent 

application extremely complex. This is brought into 

particular focus in situations where undertakings are 

acting in compliance with the IP laws, but alleged to 

be taking advantage of the permitted procedures to 

enhance their own position and stifle competition.   

 

The Commission's conclusions in its investigation 

into Teva's conduct will be important in confirming 

the extent to which the holding of numerous (validly 

obtained) patents could itself be sufficient to amount 

to an abuse of a dominant position in Europe and, if 

so, the circumstances in which such a finding may be 

made. Similarly, as further details of the Commission 

and COMCOs' investigations into Novartis become 

public, it will be interesting to understand more 

about the nature of the conduct that is being 

investigated as potentially anti-competitive. This will 

include which 'litigation proceedings' were referred to 

by COMCO (e.g. whether they could be regarded as 

vexatious), and whether Novartis' alleged actions 

may be technically permissible under IP law, but are 

being investigated as a potential abuse of a 

58 Mayor and City Council of Baltimore v. AbbVie Inc, 7th U.S. Circuit 

Court of Appeals, No. 20-2402, 1 August 2022 
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dominant position in view of their actual (and 

intended) impact on generic competitors.   

Pending such further information on the 

Commission's current investigations, it is unclear to 

what extent the position in Europe will ultimately 

align with that taken in the US, and where the 

boundary between a dominant company's legitimate 

protection of its IP rights and its responsibilities 

under competition law will be drawn. In the 

meantime, pharmaceutical companies holding 

dominant positions by virtue of their IP rights will be 

on notice to err on the side of caution in ensuring 

that their patent litigation strategies – and indeed, 

their commercial strategies in protecting their IP 

more generally - are competition compliant.  

Commission launches Phase II investigation 

into Orange's acquisition of VOO / Brutélé 

Background 

On 28 July 2022, the Commission announced that it 

had opened a Phase II investigation into the 

proposed acquisition of VOO SA ("VOO") and Brutélé 

by Orange Belgium SA ("Orange")59 for €1.8 billion 

under the EUMR.  

Orange is a subsidiary of the Orange Group and is 

the second largest mobile network operator in 

Belgium, supplying retail mobile and fixed telecom 

services. It has over 3 million customers. VOO is a 

Belgian cable operator mainly active in Belgium's 

Walloon region, which also supplies retail mobile and 

fixed telecom services. Brutélé, a Belgian cable 

operator, provides retail fixed telecom services in the 

Brussels-Capital area and in certain parts of Walloon. 

Brutélé and VOO are together the second-largest 

provider of retail fixed and mobile telecom services 

in Brussels and Walloon. 

On 22 June 2022 the parties notified the transaction 

to the Commission and on 28 July 2022 the deal was 

referred to a Phase II investigation. The Phase II 

deadline was extended by 10 days on 8 August 

2022, with a Phase II decision due on 20 December 

2022.   

 

 
59 See the Commission's press release at: 

https://ec.europa.eu/commission/presscorner/detail/en/IP_22_4762  
60 Multiple-play bundles combine various telecommunication services, 

most notably pay-TV, broadband, fixed and/or mobile telephone 

services. 

 

Competition Concerns 

The Commission's Phase I investigation concluded 

that the transaction may substantially reduce 

competition and increase prices in the retail supply 

of: (i) fixed internet access, (ii) audio-visual 

services, and (iii) multiple-play bundles60 (including 

fixed-mobile convergence61 services) in the southern 

regions of Belgium. In particular, the Commission 

was concerned that: 

• Orange had been a successful challenger to VOO 

and Brutélé's tecommunication services and that 

the three providers were very close competitors 

such that the number of operators in the areas 

where the companies compete would be reduced 

from three to two, with Orange and its rival 

Proximus only remaining. The transaction could 

therefore stifle innovation.  

• The transaction may increase the likelihood of 

collusion between the remaining operators in the 

market. 

• The merged entity's bargaining power could be 

strengthened in the market for the wholesale 

acquisition of TV channels.  

• The deployment of third-party mobile networks, 

following the transfer of VOO's mobile customers 

to Orange's mobile network, may be impacted.  

• Overall, the fruition of a three-to-two scenario 

could '…lead to higher prices or less quality for 

customers in [Walloon] and parts of Brussels'62. 

61 Fixed-mobile convergence is a device and infrastructure technology 

trend, facilitating the transparent use of voice and data applications 

across fixed and mobile access points. 
62 Comment made by Executive Vice-President of the Commission, 

Margrethe Vestager – see Commission's press release at: 

https://ec.europa.eu/commission/presscorner/detail/en/IP_22_4762    

https://ec.europa.eu/commission/presscorner/detail/en/IP_22_4762
https://ec.europa.eu/commission/presscorner/detail/en/IP_22_4762


COMPETITION LAW NEWSLETTER – Q3 2022   

  

 

 

The Commission's Phase II probe will determine 

whether the Commission's concerns, as outlined 

above, are confirmed. 

Competitive marketplace or not?  

Orange has indicated that it now has an opportunity 

to show the Commission during this next stage of 

the investigation that the transaction can and will 

boost competition across Belgium over the long 

term. For the first time in Belgium, Orange considers 

that there could be the creation of a third national 

convergent operator (i.e. a provider of both mobile 

and fixed services).  Further, according to Orange, 

the market in which the parties operate is 80% 

convergent and the addition of a third convergent 

operator could facilitate an '…unprecedented 

guarantee of competition on a national level [in 

particular, against Proximus and Telenet]63 and will 

also reinforce competition at a local level'.  

Furthermore, as to the Commission's concern 

regarding reduced quality of services for customers, 

Orange considers that there is scope for deploying a 

multi-gigabit network64 '…for the benefit of 

customers and the competitiveness of [Walloon] and 

Brussels'65.   

Final thoughts…  

It awaits to be seen whether this transaction will 

suffer a similar fate to Orange's acquisition of 

Telekom Romania Communications which was 

cleared by the Commission subject to conditions;66 

or whether it will be cleared outright. And especially 

in light of further deals Orange has announced 

recently, including its acquisition of Spain's fourth 

largest mobile operator, MasMovil, which will also 

likely need to be notified to the Commission. 

Margrethe Vestager has made very clear that it is 

time for the Commission to home in on the EU's 

telecoms sector following the implementation of the 

Digital Markets Act and Digital Services Act to ensure 

telecoms markets operate competitively. Although 

Vestager is open to pan-European consolidation, 

there is a reluctance to accept this at a national level 

on the basis it could discourage sectoral investment.  

 

 
63 Proximus (Belgium's largest mobile telecommunications company) 

and Telenet (the largest provider of cable broadband services in 

Belgium) both own fixed and mobile networks at present. 
64 A multi-gigabit network is an internet network connection with speeds 

greater than 1 Gbps. 
65 Comments made by Xavier Pichon, CEO of Orange Belgium on the 

merits of the transaction. Available at: 

https://www.orange.com/en/newsroom/press-releases/2021/orange-

belgium-announces-signing-agreement-nethys-acquire-75-minus-one  

Commission issues its second annual report on 

the screening of foreign direct investments into 

the European Union 

On 1 September 2022, the Commission published its 

second annual report on foreign direct investments 

("FDI") screening together with an EU Staff Working 

Document.67 On the same day, it also released its 

report on export control rules - another instrument 

used by the European Union ("EU") to safeguard 

security and public order.  

Background 

The EU FDI Regulation68 was adopted in March 2019 

and became fully operational as of 11 October 2020. 

It provides an EU framework for the screening of FDI 

from non-EU countries on the grounds of security or 

public order. More specifically, it (i) creates a 

cooperation mechanism where Member States and 

the Commission can exchange information and raise 

concerns related to specific investments, (ii) allows 

the Commission to issue opinions when an 

investment threatens the security or public order, 

and (ii) sets certain requirements for Member States 

that wish to maintain or adopt a screening 

mechanism at the national level.  

This regulation requires the Commission to submit a 

report on the implementation of the regulation to the 

European Parliament and to the Council on a yearly 

basis. 

The first annual report, published in November 2021, 

covered the period from 11 October 2020 to 30 June 

2021 (not a full annual year); whereas the 

Commission’s second Report on the screening of FDI 

into the EU, published on 1 September 2022, is the 

first one to cover an entire calendar year.  

Content of the report 

Some of the key points arising from the EU's FDI 

second annual report include:  

• EU FDI Trends and Statistics:  The Commission 

reported an increase in the number of deals rising 

to more than 4000 transactions undertaken by 

foreign investors in 2021 and global FDI reaching 

€1.5 trillion in 2021 outperforming 2020 by 52%. 

The US and the UK were the top foreign investors 

66 It was cleared subject to the divestiture of Telekom Romania 

Communications' 30% minority shareholding in Telekom Romania 

Mobile Communications - see Commission's press release, available at: 

https://ec.europa.eu/commission/presscorner/detail/en/IP_21_3941  
67 Register of Commission Documents - COM(2022)433 (europa.eu) 
68 Regulation (EU) 2019/452 of the European Parliament and of the 

Council of 19 March 2019 establishing a framework for the screening of 

foreign direct investments into the Union.  

https://www.orange.com/en/newsroom/press-releases/2021/orange-belgium-announces-signing-agreement-nethys-acquire-75-minus-one
https://www.orange.com/en/newsroom/press-releases/2021/orange-belgium-announces-signing-agreement-nethys-acquire-75-minus-one
https://ec.europa.eu/commission/presscorner/detail/en/IP_21_3941
https://ec.europa.eu/transparency/documents-register/detail?ref=COM(2022)433&lang=en
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accounting for 32.3% and 25.6% of equity 

acquisitions respectively. Germany was the top 

destination for FDI investors in 2021, followed by 

Spain, France, the Netherlands, Italy, Ireland, 

Denmark, Belgium, Sweden and Finland. As 

regards sectors, ICT (i.e. Information and 

Communications Technology) and manufacturing 

were the most targeted sectors by foreign 

investors in 2021, followed by professional, 

scientific and technical services, retail and 

financial services.  

• FDI at Member State Level: In its report, the 

Commission also gives an overview of the latest 

legislative developments in the Member States. It 

indicates that as at 2021, 25 out 27 Member 

States either had a national FDI screening 

mechanism in place, adopted a new FDI regime, 

amended an existing mechanism or initiated 

processes to introduce a regime. While the EU FDI 

Regulation does not require the Member States to 

establish a national screening mechanism, the 

Commission strongly encouraged in its report that 

all Member States look to implement a national 

screening mechanism swiftly.  

• Member State FDI Screening Activities: The report 

notes that in 2021 there were a considerable 

number of notifications at national level. 

Throughout 2021, the majority (73%) of 

transactions were authorised without any 

conditions and very few deals were blocked by 

Member States (i.e. only 1% of all decided cases), 

with the rest of the transactions being authorised 

with conditions or mitigating measures (23%) or 

withdrawn by the parties (3%). Interestingly, 

both Germany and Italy have blocked deals 

involving Chinese investors; and although not 

covered by the report as an ex-EU regime, the UK 

has blocked its first two deals – also involving 

Chinese investors - under the National Security 

and Investment Act 2021 (see news item above).  

• EU Cooperation Mechanism for FDI Screening: 

The Commission reports that 13 Member States 

submitted 414 notifications under the FDI 

Screening Regulation in 2021. The vast majority 

of these notifications were cleared in Phase 1 

(86%) (i.e. very quickly), with only 11% of 

notified cases proceeding to Phase 2, and less 

than 3% of cases resulting in a Commission 

opinion. 

 

 
69 See T-604/18 - Google and Alphabet v Commission (Google Android), 

available at: https://curia.europa.eu/juris/liste.jsf?num=T-604/18  

 

Next steps 

The Commission states that conclusions reached in 

its second report are the same or similar to the key 

conclusions drawn in its first annual report; and that 

the FDI cooperation mechanism has proven to be a 

valuable and efficient tool in 2021. However, it is 

clear that with increased FDI regulation and 

enforcement, ensuring more harmonisation of the 

FDI rules and more visibility as to how the different 

EU FDI regimes operate in practice will be key for 

foreign investors looking to invest into the EU 

(especially given the continued variation in the EU 

Member State FDI regimes, e.g. timelines, sectoral 

coverage, notification requirements, etc.)).  The 

Commission's second annual report correctly 

acknowledges that there is room for further guidance 

and improvement in terms of best practice in this 

area for foreign investors.  Finally, the Commission 

recalls in its report that it launched in 2021 its study 

on the FDI cooperation mechanism, which was 

expected to be concluded in the summer of 2022. It 

remains to be seen whether the outcome of this 

study will result in any revision of the FDI Screening 

Regulation or further guidance in 2023.  

General Court largely upholds the 

Commission's landmark Android mobile 

operating system decision 

On 14 September 2022, the GC largely upheld the 

Commission's decision ("2022 Judgment") in the 

landmark Google Android case69 of 18 July 2018 

("2018 Decision"), that Google imposed unlawful 

restrictions on manufacturers of Android mobile 

devices and mobile network operators in order to 

consolidate the dominant position of its search 

engine.   The GC did, however, consider it 

appropriate to reduce the fine from €4.343 billion to 

€4.125 billion to better reflect the gravity and 

https://curia.europa.eu/juris/liste.jsf?num=T-604/18
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duration of the infringement. This fine is nonetheless 

still the highest antitrust fine issued by the 

Commission to date.  

It is expected that Google will appeal the 2022 

Judgment – which would not be the first time Google 

has contested a billion-euro fine for an abuse of a 

dominant position. Google paid the second largest 

EU antitrust fine (€2.4 billion) in the Google 

Shopping case70 following an unsuccessful appeal to 

the General Court, as reported in our Q4 2021 

Competition Law Newsletter.  

2018 Decision  

The 2018 Decision found that Google had abused its 

dominant position71 in the following markets: 

• Various national markets within the EEA for the 

provision of general internet search services;  

• The worldwide market (excluding China) for the 

licensing of smart mobile device operating 

systems; and  

• The worldwide market (excluding China) for 

Android app stores, 

by imposing anti-competitive contractual restrictions 

on manufacturers of mobile devices and on mobile 

network operators, in some cases since 1 January 

2011,72 in turn preventing competitors from 

innovating or competing based on the merits. 

Google's anti-competitive contractual restrictions fell 

into three categories: 

• Tying: restrictions forcing manufacturers to pre-

install the Google Search app and Chrome 

browser app as part of a bundle to obtain a 

licence from Google to use its app store, Google 

Play Store. 

• Portfolio based revenue sharing: the grant of 

a share of Google's advertising revenue to 

manufacturers and operators of mobile devices 

and mobile network operators provided they 

agreed not to pre-install a competing general 

search service (i.e. conditional on the exclusive 

pre-installation of Google Search only). 

• Anti-fragmentation: restrictions obstructing the 

development and distribution of competing 

Android operating systems (that were not 

approved by Google) by depriving manufacturers 

of the opportunity to sell any single smart phone 

 

 
70 See T-612/17 - Google and Alphabet v Commission (Google 

Shopping), available at: https://curia.europa.eu/juris/liste.jsf?num=T-

612/17  
71 Google has over a 90% market share in each of the relevant markets. 

device running on alternative versions of Android, 

despite the manufacturers agreeing to pre-install 

Google Search and Google Play Store apps. 

The 2018 Decision was pertinent as at the time, 

'…about 80% of smart mobile devices in Europe, and 

worldwide, ran on Android'73 and over 95% of 

Android devices pre-installed Google Play. The 

Commission considered that the objective of those 

restrictions was to protect and strengthen Google's 

dominant position. 

2022 Judgment 

The 2022 Judgment largely confirmed the 

Commission's 2018 Decision but annulled the 

Commission's decision that the portfolio-based 

revenue share agreements constituted an abuse. 

Consequently, the GC reduced the original fine of 

€4.343 billion to €4.125 billion (i.e. approximately by 

€200 million).  

 

In particular, the GC confirmed that the Commission 

was correct to define those revenue sharing 

arrangements as exclusivity agreements, but those 

arrangements only covered approximately 5% of the 

relevant market.  This coupled with the ability of an 

"as-efficient competitor" to match payments meant it 

was wrong to claim that the arrangements were 

capable of foreclosing competition.  The 

Commission's application of the as-efficient 

competitor test was in fact considered to be riddled 

with multiple errors. The obligation was on the 

Commission to show the exclusionary effect of the 

revenue-sharing arrangements vis-à-vis a 

hypothetically as-efficient competitor, which the 

Commission failed to do.  

72 See General Court press release, available at: 

https://curia.europa.eu/jcms/upload/docs/application/pdf/2022-

09/cp220147en.pdf  
73 See Commission press release, available at: 

https://ec.europa.eu/commission/presscorner/detail/en/IP_18_4581  

https://www.shlegal.com/docs/default-source/news-insights-documents/2021/stephenson-harwood-llp---competition-group-newsletter---q4-2021.pdf?sfvrsn=537be55b_2
https://www.shlegal.com/docs/default-source/news-insights-documents/2021/stephenson-harwood-llp---competition-group-newsletter---q4-2021.pdf?sfvrsn=537be55b_2
https://curia.europa.eu/juris/liste.jsf?num=T-612/17
https://curia.europa.eu/juris/liste.jsf?num=T-612/17
https://curia.europa.eu/jcms/upload/docs/application/pdf/2022-09/cp220147en.pdf
https://curia.europa.eu/jcms/upload/docs/application/pdf/2022-09/cp220147en.pdf
https://ec.europa.eu/commission/presscorner/detail/en/IP_18_4581
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The Commission's flawed application of the as-

efficient competitor test in the 2022 Judgment is not 

a first-time offence. On 26 January 2022, the GC 

annulled a €1.06 billion fine against Intel in full as 

the Commission's test '…did not [establish] to the 

requisite legal standard [to show that Intel's rebates 

had] a foreclosure effect.74 On the 15 June 2022, the 

GC overturned a €997 million fine on Qualcomm as 

the Commission '…failed to take account of all of the 

relevant factual circumstances'75 relevant to 

Qualcomm's exclusivity rebates. 

The 2022 Judgment has set another unfortunate 

precedent for the Commission in respect of the as-

efficient competitor test, such that the Commission's 

reasoning will no doubt be under greater scrutiny 

when bringing abuse of dominance cases going 

forward. 

GC confirms market definition 

The 2022 Judgment upholds the 2018 Decision’s 

definition of the relevant markets (as described 

above) and clarifies that the markets are distinct but 

interconnected.  It is an important aspect of the case 

as it deals with the relationship between Apple and 

Google. 

In particular, by maintaining the Commission's 

definition of the relevant markets, the GC rejected 

Google's argument that it did not have power to 

restrict competition in the relevant markets linked to 

its own Android ecosystems due to the fierce 

competition it faced from Apple. Google relied on 

statements made by one of its executives that 

claimed Google's behaviour in the Android space was 

in response to Apple's competitive threat. The GC did 

not agree and considered that there was no direct 

threat from Apple. 

The GC concluded that Apple uses 'non-licensable' 

operating systems which are used exclusively by 

vertically integrated developers; and as such, held 

that such systems were not part of the same market 

for licensable smart mobile operating systems.  

Instead, Apple only acted as an indirect competitive 

constraint in the market for licensable smart mobile 

operating systems, which did not prevent Google 

from behaving to an appreciable extent, 

independently of its competitors, customers, and 

consumers.  Apple and Google operated entirely 

different business models and acted complementary 

to each other, rather than being competitors. 

 

 
74 See General Court press release, available at: 

https://curia.europa.eu/jcms/upload/docs/application/pdf/2022-

01/cp220016en.pdf  

Other competition authorities probing Apple's 

conduct, such as the UK, US, and the Netherlands, 

will no doubt take comfort in the GC's finding that 

Google and Apple have their own ecosystems as 

opposed to being direct competitors on the same 

relevant markets. 

 

GC's comments on the Commission's procedure 

Unlike Google, the GC picked up on the 

Commission's poor record-keeping during its 

information collection exercise. The Commission was 

required to send adequately minuted notes to Google 

of Vestager's meetings and interviews held with third 

parties in a timely manner, so that Google could 

exercise its rights of defence.  The GC found that the 

Commission failed to do this, albeit it did 

acknowledge that this did not affect Google's ability 

to defend itself.  

The GC also found that that the Commission 

infringed Google’s right to be heard. The Commission 

refused to grant Google an oral hearing on the as-

efficient competitor test as applied in the case.  

Given that the Commission had issued two letters of 

facts to Google which went beyond simply adding 

additional evidence, but instead 'substantially 

supplemented' the substance and scope of the 

Commission's case as initially set out in the 

statement of objections, but without adopting a 

further supplementary statement of objections 

followed by an oral hearing which the Commission 

should have done; the GC classed the denial by the 

Commission of the oral hearing as unfair.  

With letters of facts being common in tech 

investigations (and with Big Tech being at the 

nucleus of the Commission's agenda), it awaits to be 

seen whether the Commission will continue to use 

75 See General Court press release, available at: 

https://curia.europa.eu/jcms/upload/docs/application/pdf/2022-

06/cp220099en.pdf  

https://curia.europa.eu/jcms/upload/docs/application/pdf/2022-01/cp220016en.pdf
https://curia.europa.eu/jcms/upload/docs/application/pdf/2022-01/cp220016en.pdf
https://curia.europa.eu/jcms/upload/docs/application/pdf/2022-06/cp220099en.pdf
https://curia.europa.eu/jcms/upload/docs/application/pdf/2022-06/cp220099en.pdf
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such letters of facts in ongoing and future 

investigations. 

Final Thoughts 

The 2022 Judgment has carved out a clearer path for 

the Commission's Big Tech enforcement whilst 

simultaneously highlighting the Commission's pitfalls 

in Big Tech cases – namely its application of the as-

efficient competitor test and its procedural 

irregularities.  Nonetheless, Vestager noted that with 

the 2018 Decision being largely upheld by the GC 

that the Commission '… feel[s] the encouragement to 

continue enforcing when it comes to Big Tech. [The 

Commission has] a number of investigations 

ongoing: three Apple cases, one Facebook case and 

quite a big Google case coming up'76. Indeed, we 

could see the Commission finally cementing its 

preliminary determination (which was mentioned in 

our Q2 2021 Competition Law Newsletter) against 

Apple finding Apple abused its dominant position in 

relation to downloads through its software purchases 

and downloads app, App Store77.  The 2022 

Judgment will also likely act as a catalyst for further 

actions against Google. Czech Seznam.cz, a Czech 

search engine, has already noted that the 2022 

Judgment will bolster its damages claim of €400 

million related to Google’s anticompetitive conduct in 

Android. The 2022 Judgment will also likely 

'…embolden the Commission in enforcing… [the 

upcoming] Digital Markets Act'78, which targets the 

biggest digital platforms operating in the EU (known 

as "Gatekeepers") like Google, Apple, Amazon, and 

Meta.  

Commission takes the reins on Portuguese ad 

tech investigation 

In our Q2 2022 Competition Law Newsletter, we 

reported that the CMA had launched an investigation 

into Google's ad tech79 practices following a twin 

investigation by the CMA and the Commission into 

Google's and Meta's 'Jedi Blue' agreement, which we 

reported in our Q1 2022 Competition Law 

Newsletter. The investigation is important as Google 

 

 
76 Vestager's comments in an interview with Bloomberg TV, available at: 

https://www.youtube.com/watch?v=RCrFfu7VFn0  
77 See AT.40437 Apple - App Store Practices (music streaming), 

available at: 

https://ec.europa.eu/competition/elojade/isef/case_details.cfm?proc_co
de=1_AT_40437  
78 Comment made by Thomas Vinje, spokesman and counsel for 

FairSearch, the original complainant in the Google Android case, 

available at: https://www.luxtimes.lu/en/business-finance/eu-court-

upholds-record-antitrust-fine-for-google-63219e58de135b9236e538e8  
79 Ad tech, formally known as advertisement technology, refers to a set 

of digital tools and software used for the management of digital 

advertising across multiple channels (for example, search and display 

channels), with tools for delivering, targeting, and measuring digital 

advertising campaigns. 

made $209 billion in revenue80 from advertising in 

2021. 

More recently, Portugal's competition authority 

("AdC81 ") commenced an investigation into Google's 

ad tech practices and passed on the baton to the 

Commission due to: 

• the Commission's wider investigatory scope; and 

• the impact of Google's potentially anticompetitive 

practices.  

Background  

Following a complaint and an analysis of the market 

for publisher ad servers and the market for supply-

side platforms82, the AdC opened administrative 

offence proceedings against Google on 17 May 2022. 

The proceedings aimed to determine whether Google 

had abused its dominant position by engaging in the 

following self-preferencing behaviours:  

• making the outcomes of online advertisement 

auctions in Google's favour by using information 

not accessible by competitors; 

• possibly limiting the development of competing 

auction technologies; and 

• restricting competition in the context of 

negotiations with online advertisement publishers. 

Commission takes charge 

On 27 July 2022, the Commission informed AdC that 

it intended to extend the scope of its own 

investigation into Google's practices to cover 

Portugal.  The Commission launched its own 

investigation into Google's online advertising 

practices in June 202183. The Commission is 

concerned that Google restricts third-party access to 

user data from across websites and apps, conserving 

such data for its own advertising purposes. On 6 

September 2022, AdC closed their proceedings84, 

and the Commission took over under Regulation 

1/200385 . AdC also handed over of all their findings 

to the Commission. 

80 See advertising revenue statistics, available at: 

https://www.statista.com/statistics/266249/advertising-revenue-of-

google/  
81 AdC, the Autoridade da Concorrência, is Portugal's Competition 

Authority.   
82 The affected markets form part of the ad tech supply chain. 
83 See the Commission's press release, available at: 

https://ec.europa.eu/commission/presscorner/detail/en/ip_21_3143  
84 See AdC press release, available at: 

https://www.concorrencia.pt/en/articles/portuguese-competition-

authoritys-google-investigation-moves-european-commission  
85 Under Regulation 1/2003, the Commission can widen a national 

authority's investigation to cover the entirety of the EU. Once the 

commission has launched its own investigation, national agencies 

https://www.shlegal.com/docs/default-source/news-insights-documents/2021/stephenson-harwood-llp---competition-group-newsletter-q2-2021.pdf?sfvrsn=3cf0ee5b_0
https://www.shlegal.com/docs/default-source/news-insights-documents/2022/1657706649-74435stephenson-harwood-llp---competition-group-newsletter---q2-2022-(16464900-4).pdf?sfvrsn=eae6fc5b_0
https://www.shlegal.com/docs/default-source/news-insights-documents/2022/competition-newsletter---q1-2022.pdf?sfvrsn=56cfe05b_0
https://www.shlegal.com/docs/default-source/news-insights-documents/2022/competition-newsletter---q1-2022.pdf?sfvrsn=56cfe05b_0
https://www.youtube.com/watch?v=RCrFfu7VFn0
https://ec.europa.eu/competition/elojade/isef/case_details.cfm?proc_code=1_AT_40437
https://ec.europa.eu/competition/elojade/isef/case_details.cfm?proc_code=1_AT_40437
https://www.luxtimes.lu/en/business-finance/eu-court-upholds-record-antitrust-fine-for-google-63219e58de135b9236e538e8
https://www.luxtimes.lu/en/business-finance/eu-court-upholds-record-antitrust-fine-for-google-63219e58de135b9236e538e8
https://www.statista.com/statistics/266249/advertising-revenue-of-google/
https://www.statista.com/statistics/266249/advertising-revenue-of-google/
https://ec.europa.eu/commission/presscorner/detail/en/ip_21_3143
https://www.concorrencia.pt/en/articles/portuguese-competition-authoritys-google-investigation-moves-european-commission
https://www.concorrencia.pt/en/articles/portuguese-competition-authoritys-google-investigation-moves-european-commission
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Portugal and beyond - a global view of Google's 

ad tech history  

Aside from ad tech investigations in Portugal and the 

UK, Google's ad tech practices have also been 

subject to probes in France and the US. As 

mentioned in our Q2 2022 Competition Law 

Newsletter, Google paid over €200 million to settle a 

probe by France’s competition in relation to the 

digital giant's ad tech practices. 

Since our last Competition Law Newsletter, the 

United States District Court largely dismissed 

antitrust claims86 relating to Google's ad tech 

advertising business. A single claim remains, 

asserting that 'Google’s monopolization of the 

display-advertising industry and its misleading 

business practices stifle innovation, limit consumer 

choice, and reduce competition'.87  

Competition authorities across the globe are also 

uniting against possible abusive conduct by Google 

in the ad tech space. On the 16 September 2022, 

the UK and the Netherlands launched a US$25.4 

billion damages claim against Google on behalf of 

publishers who claim they have been harmed by 

Google's self-preferencing ad tech practices. At the 

EU-US level, the Commission continues to be in 

'close contact with the DOJ in the context of the 

[Commission's] investigation of Google ad tech'88 

through the EU-US Joint Technology Competition 

Policy Dialogue. 

 

 

  

 

 
cannot continue investigating the same practices by the relevant 

company. 
86 The claims were brought by Texas Attorney General Paxton and 17 

other states. 
87 See AG Paxton's press release, available at: 

https://www.texasattorneygeneral.gov/news/releases/paxton-applauds-

courts-decision-green-light-texass-antitrust-suit-against-google  

88 See Speech by EVP Vestager at the Fordham's 49th Annual 

Conference on International Antitrust Law and Policy, available at 

https://ec.europa.eu/commission/presscorner/detail/en/SPEECH_22_55

90  

https://www.shlegal.com/docs/default-source/news-insights-documents/2022/1657706649-74435stephenson-harwood-llp---competition-group-newsletter---q2-2022-(16464900-4).pdf?sfvrsn=eae6fc5b_0
https://www.shlegal.com/docs/default-source/news-insights-documents/2022/1657706649-74435stephenson-harwood-llp---competition-group-newsletter---q2-2022-(16464900-4).pdf?sfvrsn=eae6fc5b_0
https://www.texasattorneygeneral.gov/news/releases/paxton-applauds-courts-decision-green-light-texass-antitrust-suit-against-google
https://www.texasattorneygeneral.gov/news/releases/paxton-applauds-courts-decision-green-light-texass-antitrust-suit-against-google
https://ec.europa.eu/commission/presscorner/detail/en/SPEECH_22_5590
https://ec.europa.eu/commission/presscorner/detail/en/SPEECH_22_5590


COMPETITION LAW NEWSLETTER – Q3 2022   

  

 

 

Contact us

London 

   

Marta Isabel Garcia 
Partner 

T: +44 20 7809 2141 

E: marta.garcia@shlegal.com 

Bryony Roy 
Managing associate 

T: +44 20 7809 2379 

E: bryony.roy@shlegal.com 

Will Spens 
Associate 

T: +44 20 7809 2365 

E: will.spens@shlegal.com 

 

  

 

Marcus Watkinson 
Associate 

T: +44 20 7809 2516 

E: marcus.watkinson@shlegal.com 

 

Amarveer Randhawa 
Trainee solicitor 

T: +44 20 7809 2334 

E: amarveer.randhawa@shlegal.com 

 

 

Paris 

  

 

Jean-Julien Lemonnier 
Partner 

T: +33 1 44 15 80 78 

E: jj.lemonnier@shlegal.com 

Laetitia Ghebali 
Associate 

T: +33 1 44 15 82 02  

E: laetitia.ghebali@shlegal.com 

 

  

© Stephenson Harwood LLP 2022. Any reference to Stephenson Harwood in this document 

means Stephenson Harwood LLP and its affiliated undertakings. Any reference to a partner is 

used to refer to a member of Stephenson Harwood LLP. Information contained in this 

document is current as at the date of first publication and is for general information only. It is 

not intended to provide legal advice. LONADMIN/16532189/220922 

mailto:marta.garcia@shlegal.com
mailto:bryony.roy@shlegal.com
mailto:will.spens@shlegal.com
mailto:marcus.watkinson@shlegal.com
mailto:amarveer.randhawa@shlegal.com
mailto:jj.lemonnier@shlegal.com
mailto:laetitia.ghebali@shlegal.com

