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Editor, Neila Cheeks 

Welcome to the thirteenth edition of Commodities in Focus (CIF); 

our bulletin for clients engaged in the production, trading, 

carriage, storage and financing of commodities.  

In this edition, we reflect on the legal issues arising from the 

ongoing geo-political tensions, including sanctions, force 

majeure and safe ports, all from the perspective of the 

commodities industries. We also consider recent English court 

decisions relating to misdelivery claims under bills of lading, 

which remain problematic for industry participants.  

In April, partner Emma Skakle was interviewed by the FT, where 

she shared what she believes are the major trends in the 

commodities industries, and how we at Stephenson Harwood 

seek to form a part of our clients' ecosystem in order to provide 

real value.  

On the subject of trade finance, our team discusses 

comprehensively the rise in tokenisation and the use of 

blockchain in the trade of carbon credits. And, finally, in our 

podcast series, we share our thoughts on The Eternal Bliss from 

the little considered sale contract perspective, and our offshore 

team discusses ways to get LNG into gas networks.  

We are also excited to announce that we will soon be launching 

a mini-series of publications and podcasts on decarbonisation 

where we will explore the relevant regulatory and contentious 

issues. Watch this space!  

If you have any comments or would like to learn more on any 

topic, please get in touch.  

Have an enjoyable Summer from all of us here at Stephenson 

Harwood.  

E: neila.cheeks@shlegal.com 

T: +44 20 7081 4192 

“Quick responses, deep knowledge of the 

market and high legal standing. The firm is 

great in advising the client.” 

Legal 500 UK 2021 

 

 

mailto:neila.cheeks@shlegal.com
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When to steer clear: nominating ports in times of conflict 
 

As political instability and armed conflict in key commodity-producing regions continue to 
disrupt international supply chains, many traders, responsible for chartering a vessel for 
transportation of the goods under their sale contracts, may find themselves (as charterers) 

issuing orders to load or discharge cargoes at ports in affected regions. This article explores 
(1) when nominating such a port will amount to a breach of the charterparty; and (2) what 

traders can do to steer clear of liability.  
 
When will a port be unsafe? 

The classic legal test states that "… a port will not be 

safe unless, in the relevant period of time,  the 

particular ship can reach it, use it and return from it 

without, in the absence of some abnormal occurrence, 

being exposed to danger which cannot be avoided by 

good navigation and seamanship …"1   

The duty to nominate a safe port is often considered in 

the context of physical unsafety. However, safe port 

warranties apply equally to political unsafety2 (i.e., 

danger arising from war or political instability).  

When will the duty apply? 

Safe port warranties are often expressly included in 

time charterparties and certain voyage charterparties or 

may be implied. The warranty crystallises at the point 

of nomination. Accordingly, a charterer will not become 

liable if the port becomes politically unsafe after the 

nomination is made. A secondary duty to renominate – 

if the port subsequently becomes unsafe, and it is still 

possible to do so – applies to time charterers. However, 

it has been doubted whether this applies to voyage 

charterparties (which often include war and strike 

clauses), absent any express wording3.   

The Court may exclude liability under an express safe 

port warranty if it considers that the other terms of the 

charterparty (e.g., a "War Risk" clause) already provide 

a "complete code" governing the risk of war4.   

Similarly, the Court may refuse to imply a safe port 

warranty if it considers that owners have already 

accepted the risk of trading. In The APJ Priti, it was held 

that, by a voyage charterparty which included a safe 

berth warranty and named three Iranian ports (at the 

time a warzone), trading was to take place in waters 

known to be hazardous. Further, the freight, convoy 

and war risk insurance provisions indicated that owners 

had already accepted the risk of trading in those areas5.  

 
1 The Eastern City [1958] 2 Lloyd’s Rep. 127, at 131. 
2 The Evia (No 2) [1983] 1 AC 736, HL. 
3 Ibid 

Will any risk make a port unsafe? 

A port will not be unsafe unless the political risk is 

sufficient for a reasonable shipowner or master to 

decline to send its vessel there6. Accordingly, in The 

Saga Cob, notwithstanding Eritrean guerrilla activity at 

Massawa port, since (1) the port authority had effective 

safety precautions in place; and (2) previous attacks 

had been isolated incidents, the risk of attack was not 

sufficient to render the port unsafe. 

 

Longstanding conflict: Yemen 

Fighting between Yemeni government and Houthi 

forces, since 2014, for strategic control of the Port of 

Hodeidah (Yemen's main port on the Red Sea), has led 

to destruction of key port infrastructure and the 

degradation of services like GPS, notices to mariners 

and up-to-date charts. The repeated damage caused by 

the volatile conflict, and the absence of a system 

enabling vessels to avoid such danger by good 

navigation has created sufficient risk that, in our view, 

a reasonable shipowner would likely decline to proceed 

there, rendering Hodeidah unsafe.  

  

4 Ibid 
5 The APJ Priti [1987] 2 Lloyd’s Rep 37, CA. 
6 The Saga Cob [1992] 2 Lloyd’s Rep 398 
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Comment 

In addition to identifying any express safe port 

warranty in the charterparty, the wording of freight, 

war risk insurance and any convoy provisions are likely 

to be key to whether charterers will be liable for breach 

of a safe port obligation and should be read together. 

CIF Sellers and FOB Buyers should also ensure that 

back-to-back safe port warranties are included in their 

sale contracts to avoid exposure to liability, in the event 

that the discharge or load port nominated (respectively) 

is unsafe. 

 

 

 

 

 

 

 

   

Emma Skakle 
Partner, London 

T: +44 20 7809 2335 

E: emma.skakle@shlegal.com 
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Reliance on force majeure in the face of sanctions: MUR 
Shipping v RTI 
 

In MUR Shipping BV v RTI Ltd1, the 
Commercial Court affirmed a contracting 
party's right to invoke force majeure where 

the parent company of its counterparty is 
subject to sanctions. 

While this decision related to the US 
sanctions on Russian entities imposed in 

2018, it is likely to have relevance for many 
parties currently considering the scope of 
their contractual obligations following the 

recent sanctions imposed as a result of the 
war in Ukraine. In this update, we examine 

the decision in MUR and the law on force 
majeure and reasonable endeavours 
generally. 

Force majeure 

The term force majeure has no universally recognised 

meaning in English law. As such, the concept of force 

majeure operates only to the extent contractually 

agreed. 

In light of this, contracts will often include sweep-up 

language to ensure that any force majeure events 

expressly included in a contract are not treated as 

exhaustive. In addition, drafters will look to include 

language to ensure that any party wishing to rely on a 

force majeure event makes efforts to avoid or mitigate 

the impact of the event. The recent case of MUR 

Shipping BV v RTI Ltd highlights that one of the most 

common of these provisions (that requiring the use of 

'reasonable endeavours' to overcome the force majeure 

event) will not extend to obliging a party to accept 

anything other than contractual performance. 

MUR Shipping BV v RTI Ltd 

In MUR, the Commercial Court provided some helpful 

clarity on the scope of the ubiquitous 'reasonable 

endeavours' requirement in force majeure clauses. 

Background 

In June 2016, MUR Shipping BV (the "Owners") 

entered into a contract of affreightment ("COA") with 

RTI Ltd (the "Charterers") for the shipment of 

approximately 280,000 metric tons per month of 

bauxite from Guinea to Ukraine. In April 2018, the US 

Department of the Treasury's Office of Foreign Assets 

Control ("OFAC") applied sanctions to the Charterers' 

 
1 [2022] EWHC 467 (Comm) 
 

parent company, adding them to the Specially 

Designated Nationals and Blocked Persons List. 

Payment of freight under the COA was specified to be in 

US dollars and it was agreed amongst the parties that, 

as any transfers in US dollars would be cleared by a US 

intermediary bank, US dollar payments would be 

delayed (or possibly rejected) as a result of the 

sanctions. This led to the Owners invoking a force 

majeure clause in the COA by sending a force majeure 

notice (the "FM Notice") on 10 April 2018. 

The term 'Force Majeure Event' was defined in the COA 

as an event which, among other conditions, "[could] not 

be overcome by reasonable endeavours from the Party 

affected". In sending the FM Notice, the Owners 

contended that: (i) the ongoing performance of the 

contract would constitute a breach of the sanctions 

placed upon RTI's parent company by OFAC; and (ii) 

that the sanctions would prevent the US dollar 

payments required by the COA. 

By response, the Charterers stated that sanctions would 

not interfere with cargo operations and noted that 

contractual payment under the COA could be made in 

Euros, with any resulting costs to be met by the 

Charterer. In reply, the Owners submitted that, 

pursuant to the COA, freight was to be paid in US 

dollars and that the likely delay in such payments would 

obstruct the load and discharge of cargo. 

Due to the occurrence of the purported force majeure 

event, the Owners refused to nominate vessels under 

the COA and the Charterers were required to obtain 

alternative tonnage at additional cost. On this basis, the 

Charterers brought arbitral proceedings against the 

Owners for the additional costs incurred in this process. 

https://www.bailii.org/ew/cases/EWHC/Comm/2022/467.html
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Arbitration 

The arbitral tribunal held that the Owners' case on force 

majeure would have been successful, but for the fact 

that the force majeure could have been "overcome by 

reasonable endeavours" as per the terms of the COA. 

The tribunal considered that the Charterers' proposal to 

make payments falling due under the COA in Euros was 

a "completely realistic alternative" to the US dollar 

payment envisaged in the COA and, accordingly, found 

in favour of the Charterers. 

The Owners appealed the tribunal's decision under 

section 69 of the Arbitration Act 1996 on a question of 

law, namely whether a duty to take reasonable 

endeavours to overcome a force majeure event obliged 

a party to accept non-contractual performance. 

 

Commercial Court decision 

On appeal to the Commercial Court, Mr Justice Jacobs 

found in favour of the Owners' appeal, overturning the 

tribunal's award. Mr Justice Jacobs held that, as a 

matter of established case law2, the scope of reasonable 

endeavours provisions is limited to the performance of 

the contract entered into by the parties; the currency of 

payment was an express and important term of the 

COA and a requirement of 'reasonable endeavours' did 

not oblige the Owners to accept payment in Euros in 

order to circumvent the effect of a force majeure. As Mr 

Justice Jacobs noted, "an exercise which involves 

assessing the relative importance of contractual terms 

would lead to considerable uncertainty in the operation 

of force majeure clauses. Such clauses have been 

introduced very widely into contracts and one purpose 

of such clauses is to mitigate the inherent uncertainties 

in the application of frustration".

Mr Justice Jacobs also rejected the Charterers' 

arguments in the alternative in respect of causation. In 

particular, the Charterers contended that there was an 

insufficient causal connection between the 

implementation of OFAC sanctions as against its parent 

company, the resulting difficulty in making US dollar 

denominated freight payments under the COA and the 

Owners' purported delay or prevention of loading and 

discharge. In rejecting this argument, Mr Justice Jacobs 

held that, "it [was not] possible to discern any error of 

law in the tribunal's conclusion that (reasonable 

endeavours apart) the Owners' case on force majeure 

succeeded in all other respects." 

Practical consequences 

The Commercial Court's decision raises a number of 

practical consequences in respect of the drafting and 

invocation of force majeure clauses. In particular: 

• Whilst a party obliged to make 'reasonable 

endeavours' to overcome the effect of a force 

majeure clause will have to prove that it used its 

reasonable endeavours to prevent, or at least 

mitigate, the effects of the force majeure event, 

that is only required to the extent that those 

endeavours are aligned with contractual 

performance; there is no requirement for a party to 

accept anything other than contractual 

performance. 

• Consider carefully the wording used when drafting a 

force majeure clause. Whether the clause is 

triggered will depend on its proper interpretation 

which requires reference to the words the parties 

have actually used, not their general 

intention3.Here, the Court deemed the wording 

included in the force majeure clause under the COA, 

"any rules or regulations of governments or any 

interference or acts or directions of governments" 

and "restrictions on monetary transfers and 

exchanges" sufficiently covered the issue of 

sanctions. 

• While the Court has helpfully clarified that 

'reasonable endeavours' does not include accepting 

non-contractual performance (however easy that 

might be), there remains considerable uncertainty 

about the scope of the term generally. For more 

analysis on how the Courts interpret the term see 

our article: "Best endeavours" vs "reasonable 

endeavours": not two sides of the same coin. 

 

 

  

 
2 Bulman v Fenwick [1894] 1 QB 179 
3 Coastal (Bermuda) Petroleum Ltd v VTT Vulcan Petroleum SA (No 
2) (The Marine Star) [1996] 2 Lloyd's Rep 383 

 

https://www.shlegal.com/news/best-endeavours-vs-reasonable-endeavours-not-two-sides-of-the-same-coin#:~:text=04%20Jun%202020-,%E2%80%9CBest%20endeavours%E2%80%9D%20vs%20%E2%80%9Creasonable%20endeavours%E2%80%9D%3A%20Not%20two,sides%20of%20the%20same%20coin&text=It%20is%20a%20regular%20feature,to%20attempt%20to%20do%20something
https://www.shlegal.com/news/best-endeavours-vs-reasonable-endeavours-not-two-sides-of-the-same-coin#:~:text=04%20Jun%202020-,%E2%80%9CBest%20endeavours%E2%80%9D%20vs%20%E2%80%9Creasonable%20endeavours%E2%80%9D%3A%20Not%20two,sides%20of%20the%20same%20coin&text=It%20is%20a%20regular%20feature,to%20attempt%20to%20do%20something
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Part 1 – The edge of war: legal implications of the 
escalating Russia-Ukraine crisis for traders 

 
This winter, with the world watching, Russia 
deployed around 100,000 troops together 

with tanks and heavy artillery along its border 
with Ukraine. Many of these are stationed in 
Donetsk and Luhansk where separatist forces 

have been fighting since Russia annexed 
Crimea in 2014 – a reminder that Russia has 

attacked Ukraine before.1  

Last week, the U.S. formally rejected Moscow's security 

demands that NATO bar Ukraine from joining the 

military alliance and pull back forces from Eastern 

Europe, which increased the prospects of an incursion. 

The West has threatened that any invasion will be met 

with damaging sanctions against Russia. 

Already, wheat futures are rising in anticipation of 

interruption to grain flows from the Black Sea region,2 

as Ukraine accounts for 10% of global wheat exports 

and is the world's fourth-largest corn exporter.3 Oil and 

gas price rises are also predicted, with the U.S. looking 

to secure alternative fuel sources for the E.U., which 

currently depends on Russia for a third of its gas.4 

Behind the headlines, traders in these markets should 

consider how they might be impacted. 

Sanctions 

If sanctions are introduced, their severity will depend 

on the scale of any Russian offensive and there are 

likely to be adjustments as the situation develops. 

Potential measures include targeting named Russian 

individuals and entities,5 blocking the financial sector's 

access to international payment systems,6 restrictions 

on specific ports, and hitting Russia's gas industry 

either by imposing short-term export bans or kerbing 

financing and technology transfers for new 

developments.7 

Such restrictions can be imposed with little or no notice, 

so parties trading in the region are advised to assess 

now how best to mitigate their counterparty risk. When 

reviewing their customer due diligence, for example, 

parties should drill down into beneficial ownership 

 
1 How Russia’s Military Is Positioned to Threaten Ukraine - The 
New York Times (nytimes.com) 
2 GRAINS-Wheat moves higher; corn, soy hold steady near 
recent highs | Reuters 
3 Oil markets nervous as US evacuates Ukraine staff on Russia 
invasion fear | S&P Global Platts (spglobal.com) 
4 Exclusive: U.S. talks to energy firms on EU gas supply in case 
of Russia-Ukraine conflict | Reuters 

structures and control to consider whether the 

shareholders or the directors of their trading partners 

could be sanctioned.  

More generally, parties should ask what their overall 

exposure to Russia is if creditors are no longer able to 

deal in U.S. dollars, or selling parties are banned from 

exporting the goods they have contracted to deliver. 

Place of delivery 

Buyers and sellers of commodities also need to assess 

the basis on which they trade, including the applicable 

Incoterm rules and the point at which risk in the goods 

passes to them thereunder. Under FOB (free on board) 

terms, the goods are delivered at the named place of 

loading, at which point risk passes to the buyer. 

Conversely, in a DAP (delivered at place) sale contract, 

it is the seller that bears these responsibilities all the 

way through to discharge at the named destination. 

Whether any fighting is land-based or sea-based and 

the attendant disruption will therefore put pressure on 

different parties in the supply chain depending on their 

contractual arrangements. 

The location of any disruption will also affect the flow of 

different commodities differently. The southwestern 

port of Yuzhny, which is the Black Sea's overall top 

export port for dry-bulk commodities,8 is far from the 

frontlines but is within reach of Russia-controlled 

Crimea. Mariupol, the main port in the Sea of Azov, 

which sees a quarter of Ukraine's total exports in value 

terms in the form of pig iron and steel,9 would be 

affected should vessels be prevented from transiting the 

Kerch strait, and is also only 30km from Russia (10km 

from the separatist Donbas region). 

  

5 US plans sanctions against Vladimir Putin’s inner circle if 
Russia moves on Ukraine | Financial Times (ft.com) 
6 ECB warns European lenders on Russia sanctions risk | 
Financial Times (ft.com) 
7 New Russian gas projects face sanctions if Ukraine attacked | 
Financial Times (ft.com) 
8 Ukraine conflict would destabilise Black Sea trade, sanctions 
‘inevitable’, say lawyers | TradeWinds (tradewindsnews.com) 
9 See Footnote 3. 

https://www.nytimes.com/interactive/2022/01/07/world/europe/ukraine-maps.html?action=click&module=RelatedLinks&pgtype=Article
https://www.nytimes.com/interactive/2022/01/07/world/europe/ukraine-maps.html?action=click&module=RelatedLinks&pgtype=Article
https://www.reuters.com/article/global-grains/grains-wheat-moves-higher-corn-soy-hold-steady-near-recent-highs-idUSL1N2U802D
https://www.reuters.com/article/global-grains/grains-wheat-moves-higher-corn-soy-hold-steady-near-recent-highs-idUSL1N2U802D
https://www.spglobal.com/platts/en/market-insights/latest-news/oil/012422-oil-markets-nervous-as-us-evacuates-ukraine-staff-on-russia-invasion-fear
https://www.spglobal.com/platts/en/market-insights/latest-news/oil/012422-oil-markets-nervous-as-us-evacuates-ukraine-staff-on-russia-invasion-fear
https://www.reuters.com/business/energy/exclusive-us-talks-energy-firms-over-eu-gas-supply-case-russia-ukraine-conflict-2022-01-15/
https://www.reuters.com/business/energy/exclusive-us-talks-energy-firms-over-eu-gas-supply-case-russia-ukraine-conflict-2022-01-15/
https://www.ft.com/content/baa50a17-5f6b-47f3-8b79-5667ec6d78ac
https://www.ft.com/content/baa50a17-5f6b-47f3-8b79-5667ec6d78ac
https://www.ft.com/content/e195353f-00f6-4a21-93eb-f06590ed7ac8
https://www.ft.com/content/e195353f-00f6-4a21-93eb-f06590ed7ac8
https://www.ft.com/content/8415b367-76e8-43f1-b99a-a69e896e60a2
https://www.ft.com/content/8415b367-76e8-43f1-b99a-a69e896e60a2
https://www.tradewindsnews.com/bulkers/ukraine-conflict-would-destabilise-black-sea-trade-sanctions-inevitable-say-lawyers/2-1-1155161
https://www.tradewindsnews.com/bulkers/ukraine-conflict-would-destabilise-black-sea-trade-sanctions-inevitable-say-lawyers/2-1-1155161
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Financing 

Potential sanctions implications are not the only aspect 

of financial arrangements that will need to be reviewed; 

traders will also want to think about payment terms. 

For example, if their sale contract provides for payment 

under a documentary letter of credit then a disruption 

to air travel could prevent the documents required for 

presentation from reaching the bank. 

With financiers potentially looking at accelerating loans 

to Ukrainian companies or protecting their Ukrainian-

based assets through enforcement of security, there 

could be an increase in insolvencies along the supply 

chain. Both military escalation and the retaliatory 

imposition of sanctions could trigger terminating events 

under various financing arrangements by making it 

illegal for a party to perform their contractual 

obligations (e.g. providing financing under a loan 

agreement or the acquisition of commodities under a 

prepayment arrangement).  

For those operating in these supply chains or relying on 

financing that might be vulnerable, we suggest that 

active engagement with lenders, in order to understand 

what degree of flexibility the lender has, could assist 

with forestalling defaults. For example, "Material 

Adverse Change" (MAC) clauses, which entitle the 

lender to terminate and declare funds immediately due 

and payable, are often subjective and forward-looking, 

allowing the lender to declare a MAC event where in 

their opinion the borrower's ability to repay is affected 

or simply could be affected. If possible, borrowers 

should seek written confirmation from the lender that 

impacted provisions have not been breached or that 

any breaches are waived. 

Contract of carriage 

Traders who have chartered or are looking to charter 

tonnage to service their sale contracts may wish to 

revisit/review the sanctions, war risk and safe port 

clauses. War risk clauses set out the circumstances in 

which shipowners can refuse to sail through "war" areas 

as well as allocating the responsibility for additional 

costs (e.g. war risk insurance premiums). The definition 

of "war" varies between different standard charterparty 

clauses, and owners' ability to rely on the clause itself 

will depend on the prevailing factors at the relevant 

time (e.g. the type of vessel, if tankers are being 

targeted rather than bulk carriers). 

Safe port clauses allow shipowners to refuse to go to 

charterers' nominated port if it is deemed "unsafe", 

which extends to political unrest and the risk of war. 

Many charterparties contain an express warranty as to 

the safety of the loading or the discharging port, but in 

circumstances where they do not one may be implied 

depending on the construction of the charterparty in 

 
10 force-majeure-clauses-in-turbulent-times---august-
2021f1198485045b6c60befcff000023f0be.pdf (shlegal.com) 

question. Traders/charterers should look at what 

trading areas are permitted under the charterparty 

and/or whether specific ports are named in the recap. 

A tightening of the freight market as shipowners 

withdraw or restrict vessels from trading in the Black 

Sea region (if the tensions continue to escalate) or in 

particular cargoes (if they become sanctioned) will 

almost certainly lead to an increase in freight costs, 

contributing to price rises in the relevant commodities, 

and more sale and shipping contract defaults as a 

result. 

 

 
 
 

 
 
 
 

Force Majeure  

Periods of political unrest, especially those that result in 

sanctions or embargoes, and the consequent risk of 

default frequently leads traders to ask whether they can 

rely on the force majeure (FM) clauses in their sale 

contracts in order to suspend, and   ultimately cancel, 

these contracts. The answer to this question is almost 

never straight-forward and was the subject of an in-

depth briefing we published earlier this year.10 

There is no general doctrine of FM under English law, so 

the wording of each clause will need to be construed in 

the context of the particular facts. The party seeking to 

rely on the clause will need to show a causal connection 

between the triggering event and the prevention of 

performance, which in most cases encompasses 

showing that other methods of performance are not 

possible. For example, a seller who is unable to 

transport its supply to the loadport will have to show 

that it was physically or legally impossible to get the 

goods to the port (due to, e.g., disruption to transport 

infrastructure or blockades) and that there were no 

other sources of supply (e.g. port stockpiles or already 

loaded vessels). 

It is also important to ensure that any notice 

requirements in the FM clauses are strictly complied 

with and, where there is a string of sale contracts, that 

the notice is passed on in accordance with the 

obligations under each sale contract. 

https://www.shlegal.com/docs/default-source/news-insights-documents/2021/force-majeure-clauses-in-turbulent-times---august-2021f1198485045b6c60befcff000023f0be.pdf?sfvrsn=1242e85b_0
https://www.shlegal.com/docs/default-source/news-insights-documents/2021/force-majeure-clauses-in-turbulent-times---august-2021f1198485045b6c60befcff000023f0be.pdf?sfvrsn=1242e85b_0
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Conclusion 

While some are concerned that the public nature of the 

battle currently being fought between Putin and the 

West will make it harder for him to back down, Moscow 

may yet step back from the brink.11 Given the present 

state of flux and the pace of developments, we 

recommend that those with live trades (and, equally, 

those looking to do new business) in the Black Sea 

region and with Russian and/or Ukrainian 

counterparties carry out risk assessments now in case 

quick reactions are required.  

 

This article was first published in February 

2022 

 

 

 
11 How the west went public to stop a war in Ukraine | 
Financial Times (ft.com) 

 
 
 
 

 
 
 
 

  

https://www.ft.com/content/3510f7cb-294f-4783-969b-34f391e73b66?emailId=61f2ce2ed3de1f00040d1ffb&segmentId=9b32601b-2a45-d285-7b17-588dabaf81a5
https://www.ft.com/content/3510f7cb-294f-4783-969b-34f391e73b66?emailId=61f2ce2ed3de1f00040d1ffb&segmentId=9b32601b-2a45-d285-7b17-588dabaf81a5
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Part 2 - Three months in: the legal implications of the 
Russia-Ukraine conflict for traders 
 

In early February, we published an article on 

the legal implications of the escalating 
Russia-Ukraine crisis.1 At the time, there was 
still hope that diplomacy might prevent 

violence. Nevertheless, commodities markets 
were already reacting to the uncertainty with 

price rises and we recommended that those 
with live trades in the Black Sea region and 

with Russian and/or Ukrainian counterparties 
carry out risk assessments.  

On 24 February 2022, Russia launched its invasion of 

Ukraine. Since then, commodity prices have surged 

further and traders have been impacted by the 

disruption to supply chains, sanctions against 

Russia/Russian entities and the "self-sanctioning" of 

banks and other institutions. 

Three months into the conflict, we reflect on some of 

the important legal issues for traders that we have seen 

arise, and those that might still be to come. We 

continue to follow closely the unfolding of events in 

Ukraine and the international responses to them. 

Sanctions 

The sanctions that have been imposed against Russia, 

by the UK, the EU, Switzerland, the US, and other 

nations, are unprecedented in their size and scope as 

well as the rate at which new measures are being 

imposed. Never before has a country that is so deeply 

embedded in global supply chains being targeted so 

heavily. Current forecasts are that Russia's economy 

will contract by more than 10% in 2022, which is its 

biggest fall since 1994.2 The sanctions may still go 

further. Infrastructure issues and heavy reliance on 

Russian fossil fuels have so far prevented an EU import 

ban on Russian oil, which has maintained this revenue 

stream3 – even as Russia has retaliated by sanctioning 

gas shipments to the bloc.4   

In very brief and broad overview, the sanctions include 

financial and investment restrictions on entities 

owned/controlled by the Russian government, asset 

freezes on individuals and corporations associated with 

Vladimir Putin's regime and/or supporting the war, bans 

on Russian aircraft, prohibitions against Russian 

vessels, embargoes on the trade of goods (e.g. iron, 

steel and luxury goods) and technologies (e.g. oil 

 
1 the-edge-of-war---legal-implications-of-the-escalating-russia-
ukraine-crisis-for-traders.pdf (shlegal.com) 
2 Russia's economy set for biggest contraction since 1994, Kudrin 
says | Reuters 
3 Europe’s push to plug its energy gaps | Financial Times (ft.com) 

refining technology, quantum computing) and activities 

associated with their export.  

While the various governmental bodies have been 

working together such that many of the sanctions 

imposed are very similar and/or overlap, they are not 

identical. For example, the EU has banned Russian 

flagged (and recently reflagged) vessels from EU ports, 

whereas the UK prohibition goes further by also banning 

vessels which are "owned, controlled, chartered or 

operated" by "designated persons" or "persons 

connected with Russia". A trade may be caught by 

sanctions for various reasons beyond the trade of the 

goods, such as extending credit via payment terms or 

demurrage provisions. Given the volume and the rapid 

development of the sanctions against Russia, we 

recommend seeking legal advice before proceeding with 

existing contractual commitments and/or entering into 

new contracts. 

 

Secondary to the sanctions themselves is the impact of 

"self-sanctioning" as parties take more stringent steps 

to avoid Russia-related trade. Some buyers are looking 

to amend contractual terms or washout contracts to 

avoid the risk of being stuck with Russian-origin product 

that can only be on-sold at a discount. In such 

instances it would be prudent to obtain legal advice as 

to the precise nature of each party's rights and 

obligations under the sale contract because, where it is 

not possible to reach a resolution with a seller, the 

buyer risks finding itself in breach of contract for failing 

to perform by not taking delivery of the goods in 

question. Likewise, shipowners are unwilling to send 

their own tonnage into Russian ports or to pay a 

premium to charter in tonnage,5 and "self-sanctioning" 

by (particularly US) banks can delay payments or even 

4 European gas prices soar after Moscow imposes sanctions on EU 
energy companies | Financial Times 
5 Baltic bulk carriers in disarray after Russian fertiliser turns 
untouchable | TradeWinds (tradewindsnews.com) 

https://www.shlegal.com/docs/default-source/news-insights-documents/2022/the-edge-of-war---legal-implications-of-the-escalating-russia-ukraine-crisis-for-traders.pdf?sfvrsn=e8cbe65b_0
https://www.shlegal.com/docs/default-source/news-insights-documents/2022/the-edge-of-war---legal-implications-of-the-escalating-russia-ukraine-crisis-for-traders.pdf?sfvrsn=e8cbe65b_0
https://www.reuters.com/world/europe/russia-revises-forecasts-gdp-fall-more-than-10-2022-ria-cites-official-2022-04-12/
https://www.reuters.com/world/europe/russia-revises-forecasts-gdp-fall-more-than-10-2022-ria-cites-official-2022-04-12/
https://www.ft.com/content/dd4aeffe-d243-49c7-9f4e-152ee54a4f26?segmentId=98583035-ac35-a0ba-ed44-378e53f8caec
https://www.ft.com/content/d5e42eae-2387-4893-ab4e-7b58478f23e0?segmentId=98583035-ac35-a0ba-ed44-378e53f8caec
https://www.ft.com/content/d5e42eae-2387-4893-ab4e-7b58478f23e0?segmentId=98583035-ac35-a0ba-ed44-378e53f8caec
https://www.tradewindsnews.com/opinion/baltic-bulk-carriers-in-disarray-after-russian-fertiliser-turns-untouchable/2-1-1187094?utm_term=tradewinds
https://www.tradewindsnews.com/opinion/baltic-bulk-carriers-in-disarray-after-russian-fertiliser-turns-untouchable/2-1-1187094?utm_term=tradewinds
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go so far as to prevent performance of the contract 

itself where the contract price is in US dollars.  

The third impact of international sanctions is the 

shifting of global trade flows as traders reflect on where 

they should establish networks and locate assets in the 

future. For example, India has traditionally not been a 

huge wheat exporter but recently emerged as a key 

supplier to countries that are largely dependent on 

Ukrainian wheat.6 The Indian government was 

encouraging an accelerated campaign of exports before 

u-turning and imposing an export ban on 14 May 2022 

in the face of domestic inflation.7 New trading patterns 

often require fresh analysis of the particular legal 

requirements (e.g. for effective transfer of title) in new 

jurisdictions. 

More generally, parties should continue to conduct 

thorough customer due diligence as new sanctions 

continue to be imposed. Parties should also review the 

sanctions clauses in their contracts to ensure they 

remain fit-for-purpose, or to ensure that sanctions 

clauses are included in their contracts going forward. 

However, while sanctions clauses may make it easier to 

terminate a contract, they are not a substitute for 

conducting appropriate due diligence and risk 

assessments. 

Place of delivery 

The Russian offensive initially targeted both northern 

Ukraine, in an effort to capture Kyiv, and the eastern 

areas where separatist and Russian-backed forces have 

been fighting since the 2014 annexation of Crimea. At 

the start of April, there was a pivotal refocusing after 

Russian troops retreated from the Ukrainian capital and 

withdrew from other northern cities. Now, Russia's 

attack is focused on capturing the eastern Donbas 

region, which has led to heavy fighting in the port city 

of Mariupol over the recent weeks.8   

As we anticipated in our previous briefing note, the 

location of fighting has affected different parties in the 

supply chain differently depending on both their location 

and the Incoterm rules applicable under their contracts. 

The Ukrainian military ordered all commercial ports to 

shut down on 24 February 2022 and Russia banned 

shipping in the Sea of Azov,9 so parties have been using 

rail and river barges to transport their product to 

Ukraine's western border with Europe.10 Trading 

patterns have changed too with port calls to Romania 

rising above the annual average.11 

 
6 India eyes wheat exports of 11 mil-12 mil mt in MY 2022-23 on 
Black Sea disruptions | S&P Global Commodity Insights 
(spglobal.com) 
7 India bans wheat exports as heat wave hurts crop, domestic 
prices soar - CNN 
8 Ukraine Maps: Tracking Where Russian Forces Are Invading - The 
New York Times (nytimes.com) 
9 Ukraine military shuts down country’s commercial ports | 
TradeWinds (tradewindsnews.com) 

Grain traders are currently considering how to export 

the commodity to the market ahead of the summer 

months, but plans to use rail to transhipment ports are 

facing hurdles as the ports do not all have the 

throughput capacity for the anticipated volumes.12  The 

pressure to keep cargoes moving is likely to lead to less 

contractual flexibility with delivery periods and laycans, 

so these should be documented carefully. We 

recommend that parties also consider and contract for 

the allocation of risk in relation to 

transhipment/transloading and the expenses arising 

from storage. 

Financing 

Prices for commodities, from aluminium to barley to 

crude, have risen sharply, as have the costs of related 

goods, such as fertiliser, as a result of restricted supply 

from Ukraine and Russia and sanctions/"self-

sanctioning". This market volatility has led to large 

margin calls that are stretching traders' working capital 

requirements, particularly those of (typically smaller) 

traders for whom access to additional credit lines might 

be more limited.13 The pressure on liquidity and cash 

reserves has increased the risk of contractual non-

performance.  

In secured financing, if the commodity's price outstrips 

the level of security then this disparity needs to be 

bridged by the buyer either making interim payment(s) 

or putting up additional security. Holding insufficient 

security can amount to a breach of contract, again 

increasing the likelihood of defaults, especially where 

borrowers are not actively engaging with their lenders 

to try and resolve such issues or have any breaches 

waived. 

Where an index is the primary pricing mechanism for a 

particular commodity but is no longer considered to be 

reflective of market fundamentals (for example, the 

250% increase in the LME nickel price in early March),14 

the market has seen trades at discounts to the index 

price. While such arrangements may be beneficial to 

both parties to a (longer term) transaction, it is 

important to consider whether the transaction could be 

viewed as a transaction at an undervalue and unwound 

in an insolvency situation.  

Given the heightened risk of defaults and insolvencies, 

we suggest that greater attention should be given to 

assessing issues such as this and the changing 

10 Ferrexpo’s Ukraine iron ore exports continue despite port closure 
| Financial Times (ft.com) 
11 Data shows Black Sea trade slowing with more headed to 
Romania | TradeWinds (tradewindsnews.com) 
12 Ukraine plots mission to kick-start grain exports | TradeWinds 
(tradewindsnews.com) 
13 Big commodity traders reap rewards as margin calls squeeze 
smaller rivals | Financial Times (ft.com) 
14 Commodities go crazy: nickel edition | Financial Times (ft.com) 

https://www.spglobal.com/commodityinsights/en/market-insights/latest-news/agriculture/041222-india-eyes-wheat-exports-of-11-mil-12-mil-mt-in-my-2022-23-on-black-sea-disruptions
https://www.spglobal.com/commodityinsights/en/market-insights/latest-news/agriculture/041222-india-eyes-wheat-exports-of-11-mil-12-mil-mt-in-my-2022-23-on-black-sea-disruptions
https://www.spglobal.com/commodityinsights/en/market-insights/latest-news/agriculture/041222-india-eyes-wheat-exports-of-11-mil-12-mil-mt-in-my-2022-23-on-black-sea-disruptions
https://edition.cnn.com/2022/05/14/business/india-wheat-export-banned/index.html
https://edition.cnn.com/2022/05/14/business/india-wheat-export-banned/index.html
https://www.nytimes.com/interactive/2022/world/europe/ukraine-maps.html
https://www.nytimes.com/interactive/2022/world/europe/ukraine-maps.html
https://www.tradewindsnews.com/insurance/ukraine-military-shuts-down-country-s-commercial-ports/2-1-1173831
https://www.tradewindsnews.com/insurance/ukraine-military-shuts-down-country-s-commercial-ports/2-1-1173831
https://www.ft.com/content/642f8878-f08b-43c8-b735-2e5a4e2386d9
https://www.ft.com/content/642f8878-f08b-43c8-b735-2e5a4e2386d9
https://www.tradewindsnews.com/ports/data-shows-black-sea-trade-slowing-with-more-headed-to-romania/2-1-1201556
https://www.tradewindsnews.com/ports/data-shows-black-sea-trade-slowing-with-more-headed-to-romania/2-1-1201556
https://www.tradewindsnews.com/bulkers/ukraine-plots-mission-to-kick-start-grain-exports/2-1-1202388
https://www.tradewindsnews.com/bulkers/ukraine-plots-mission-to-kick-start-grain-exports/2-1-1202388
https://www.ft.com/content/cce4c247-2514-4983-8809-53c35d20b5d8
https://www.ft.com/content/cce4c247-2514-4983-8809-53c35d20b5d8
https://www.ft.com/content/1a59d601-2bdd-4d17-99ca-03f589fbf9d8
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creditworthiness of counterparties before agreeing sale 

contracts and concluding financing. 

Contract of carriage 

The afternoon that Russian forces entered Ukraine, a 

Turkish bulker was struck by a shell or bomb.15 Since 

then, at least five commercial vessels have been struck 

by missiles.16 On 7 March 2022, the Joint War 

Committee (JWC) of the Lloyd's Market Association 

expanded the Listed Areas designated in the Black Sea, 

the Sea of Azov, and the inland waters of Ukraine, 

Russia and Belarus.17    

More recently, there have been reports that mines laid 

near Ukrainian shores may have broken loose and 

become adrift in the Black Sea, so war risk issues could 

arise even where vessels are transiting the area to 

other countries (e.g. Romania).18    

As we anticipated in our earlier article, the ongoing 

danger to vessels in the region has led to shipowners 

invoking war risk and/or unsafe port clauses. For the 

trader/charterer, such declarations (and any 

subsequent charterparty cancellations) have often had 

causal effects under the sale contracts.  

 

Russian ports in the Pacific Ocean and the Baltic Sea 

have been/may also be deemed unsafe due to the 

Russian imposition of counter-sanctions on "unfriendly" 

nations leading to inspections/potential detention and 

the additional scrutiny of Ukrainian crew members. Port 

inspections and crew changes may lead to delays 

thereby impacting delivery dates under the sale 

contract. The JWC added Russia to its designation on 4 

April 2022.19    

Traders/charterers should continue to look closely at: 

(a) the permitted trading areas and any named ports in 

their charterparties; and (b) the precise delineation of 

 
15 Cargill-chartered Turkish bulker hit by shell in Black Sea | 
TradeWinds (tradewindsnews.com) 
16 Over 300 vessels and at least 1,000 seafarers are stuck in 
Ukraine :: Lloyd's List (informa.com) 
17 See: JWLA-029. 

covered areas under vessels' war risk insurance and 

how these fit with the transfer of risk under their sale 

contracts. 

Force Majeure and Frustration 

In addition to vessels travelling to/from the region, 

there are approximately 140 foreign flagged vessels 

trapped at Ukrainian ports or anchorages.20 For these 

vessels, this may trigger a force majeure (FM) event 

under the charterparty and the sale contract. Lack of 

maintenance of port canals and silting mean that even 

once the immediate danger has passed and the area 

has been de-mined, there will still be problems leaving 

ports. Against this background, we have also started to 

see frustration arguments being raised.  

Frustration discharges a contract where an event 

renders it physically, legally or commercially impossible 

to perform, or changes an obligation into a radically 

different one from that undertaken when the contract 

was concluded. It is usually a high bar to meet, and in 

the context of the sale of goods, the English Court has 

held that increased cost or delay in performing an 

obligation are insufficient to frustrate a contract. 

For these reasons, if there is an FM clause in the 

contract, traders are more likely to rely on FM in 

relation to the variety of obstacles they are currently 

facing, both the physical (e.g. transport to port, trapped 

vessels) and the legal (e.g. sanctions). While the ability 

of a party to rely on FM depends on the specific wording 

of the clause (construed in the context of the particular 

facts), there is some language that is frequently used: 

• "Unforeseeable": Some FM clauses state that the 

triggering event must be unforeseeable. As we have 

seen with reliance on such clauses during the Covid-

19 pandemic, as the situation becomes more and 

more prolonged it will become harder to argue that 

the event triggering FM was unforeseeable and could 

not have been avoided. Three months into the 

conflict, we expect to see this defence to FM raised 

with more frequency. 

• "Reasonable endeavours": FM clauses often 

expressly require the affected party to use 

reasonable endeavours/efforts/means etc. to 

overcome the FM event. In the recent decision MUR 

Shipping BV v RTI Limited,21 the Court held that the 

"reasonable endeavours" provision did not require 

the affected party to accept non-contractual 

performance. This appeal under section 69 of the 

Arbitration Act 1996 arose out of Owners' exercise of 

18 Industry News: Russia – Ukraine military action: Impact on 
shipping (nepia.com); War in Ukraine – impact on maritime 
situation - GARD 
19 See: JWLA-030. 
20 Over 300 vessels and at least 1,000 seafarers are stuck in 
Ukraine :: Lloyd's List (informa.com) 
21 [2022] EWHC 467 

https://www.tradewindsnews.com/bulkers/cargill-chartered-turkish-bulker-hit-by-shell-in-black-sea/2-1-1174201
https://www.tradewindsnews.com/bulkers/cargill-chartered-turkish-bulker-hit-by-shell-in-black-sea/2-1-1174201
https://lloydslist.maritimeintelligence.informa.com/LL1140295/Over-300-vessels-and-at-least-1000-seafarers-are-stuck-in-Ukraine
https://lloydslist.maritimeintelligence.informa.com/LL1140295/Over-300-vessels-and-at-least-1000-seafarers-are-stuck-in-Ukraine
https://www.nepia.com/industry-news/russia-ukraine-military-action-impact-on-shipping/
https://www.nepia.com/industry-news/russia-ukraine-military-action-impact-on-shipping/
https://www.gard.no/web/updates/content/33328301/war-in-ukraine-impact-on-maritime-situation
https://www.gard.no/web/updates/content/33328301/war-in-ukraine-impact-on-maritime-situation
https://lloydslist.maritimeintelligence.informa.com/LL1140295/Over-300-vessels-and-at-least-1000-seafarers-are-stuck-in-Ukraine
https://lloydslist.maritimeintelligence.informa.com/LL1140295/Over-300-vessels-and-at-least-1000-seafarers-are-stuck-in-Ukraine
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a FM provision in response to Charterers' difficulties 

paying freight in US dollars following US sanctions 

against Russia in 2018. Mr Justice Jacobs decided 

that Owners were not required to accept payment in 

Euros instead of US dollars (the contractual 

currency).22   

• "Prevented" vs "hindered": Whereas words like 

"prevented" require a physical or legal prevention of 

performance, words such as "hindered" refer to 

performance becoming more difficult rather than 

impossible. In both cases, however, performance 

becoming more expensive as a result of (for 

example) higher commodity prices or freight rates is 

unlikely to be sufficient. 

Many FM clauses contain a time period after which, if 

the FM event is continuing, the contract may be 

cancelled (whether automatically or at the election of 

one/both parties). For example, the GAFTA prevention 

of delivery clause gives the buyer the option to cancel 

the contract if the FM event continues for 21 days after 

the end of the shipment/delivery period, with the 

contract being cancelled automatically after a further 14 

days. FOSFA and SCoTA provide for cancellation 60 

days after, respectively, the contract delivery period 

and the notification of the FM event, at the non-affected 

party's option. We are now 90 days into the war, so as 

more of these time periods are reached and contracts 

are cancelled, there will be knock-on effects and, likely, 

more defaults across the market and along string sales. 

Conclusion 

Notwithstanding that we are now three months into the 

conflict between Russia and Ukraine, the situation 

continues to evolve and have wide-ranging effects on 

global commodity markets. While other considerations 

and scenarios have since emerged, our fundamental 

recommendations remain as set out in our first briefing  

note: carefully consider your contracts, the clauses 

contained therein, and the parties in your contractual 

chains to establish where your risks lie. As the NATO 

Secretary General commented in early April, "we need 

to be prepared for the long haul".23 

 

 

This article was first publised in May 2022 

 

 

 

 

 

 

 

 

 

 
22 See our more detailed commentary here: Reliance on force 
majeure in the face of sanctions: MUR Shipping v RTI 
(shlegal.com) 

 

23 NATO - Opinion: Doorstep statement by NATO Secretary General 
Jens Stoltenberg ahead of the meeting of NATO Ministers of 
Foreign Affairs on 6 and 7 April 2022, 06-Apr.-2022 
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Misdelivery claims and case update on Unicredit Bank v 
Euronav (April 2022) on misdelivery claims and LIIs 
 

Navigating Letters of Indemnity and Misdelivery 

claims 

Letters of Indemnity ("LOI") are frequently used in 

international trade for one reason or another to enable 

the smooth running of the transaction. At their simplest, 

LOIs are contracts in which one party agrees to 

indemnify the other as a result of that party taking 

certain actions or as a result of certain occurrences. One 

of the ways in which they are commonly used is for a 

receiver to obtain delivery of cargo from the carrier 

without having to present the original bill of lading 

("OBL"). Whilst the majority of instances where this 

mechanism is used do not cause any issues, and an 

obligation or a right to take delivery of the goods 

against presentation of a LOI can be found in several 

standard forms1, use of LOI in this context does not 

come without risks to all parties involved, as the recent 

English Court judgments have demonstrated.   

What are the risks of issuing LOI to obtain 

delivery of cargo without presentation of the OBL? 

There is a risk that if a LOI has been given, it will be 

called upon and the party issuing the LOI would need to 

put up security, as is very often the case with 

misdelivery claims because of the threat of, or actual, 

arrest of the vessel, and then eventually indemnify the 

relevant party in accordance with the terms of the LOI. 

The LOI, which are commonly issued on standard forms, 

tend to be wide in scope and therefore the potential 

exposure under the LOI can easily exceed what was 

originally contemplated.  

In sale and purchase transactions, it is not uncommon 

for there to be a chain of LOI, which can cause 

additional exposure, particularly if the LOI are not 

identical. A trader or a charterer could find themselves 

in a position where the LOI they have granted has been 

engaged, but the LOI they were provided with is 

narrower in scope and they are not able to call upon 

that. There also comes the added risk of the 

creditworthiness of the party issuing the LOI in the 

chain and their ability to do what they have promised in 

the LOI. This pitfall has been quite recently dealt with in 

Tenacity Marine Inv c NOC Swiss LLC2 where the Court 

discharged a mandatory injunction requiring the issuer 

of the LOI to put up security, which is a remedy usually 

available to the holder of a LOI as recently noted in 

Trafigura Maritime Logistics PTE Ltd v Clearlake 

Shipping PTE Ltd 3 and is backed by a penal notice, in 

 
1 See for example Clause 13 of Shelltime 4, Clause 40 of BPVoy5, 
and various Gafta and FOSFA contracts 
2 [2020] EWHC 3214 (Comm) 

an instance where the party who issued the LOI was 

unable to comply with such an order due to their 

financial difficulties. That said, whilst the strength of a 

LOI could be said to have been diminished, attempting 

to escape liability on the basis of being essentially 

insolvent cannot be said to be an attractive avenue for 

any business to take. Further, in the absence of clear 

wording and even though Courts recognise that in back-

to-back positions there should be an ability to pass the 

claims and demands up and down, each LOI would be 

considered on their own, as between the giver and the 

recipient, regardless of whether the other LOI in the 

chain are enforceable or capable of being complied with.  

Whilst it would be very difficult to issue LOI without any 

exposure, risks can be mitigated by: ensuring the LOI 

are as limited in scope as possible and the terms very 

clear, carrying out due diligence on the counterparties 

involved and some level of enquiry as to why an LOI is 

being requested in the specific circumstances. Issuing a 

LOI in a chain does not offer automatic protection to the 

entities in the middle, but there is likely to be less scope 

for unpleasant surprises if the LOI are on back to back 

terms and some comfort as to the creditworthiness of 

the entities involved has been obtained.  

Ability to bring a misdelivery claim 

An issue closely related to delivering cargo in exchange 

of a LOI is misdelivery claims - without such a claim 

there would be no need for the carrier to call upon the 

LOI. With the number of deals which involve financing, 

the party most likely to find itself in such a position 

where the cargo which has been paid for and supposed 

to act as security but it has been discharged, is the 

financier. In order to bring a misdelivery claim, the 

party seeking to do so would have to have title to sue 

under the bill of lading, as the financier would be 

unlikely to have a direct contractual relationship with 

the carrier under a charterparty. However, as 

demonstrated in UniCredit Bank A.G. v Euronav N.V 4, 

the fact that a party is a lawful holder of the BL does 

not necessarily mean that they have a title to sue the 

carrier for misdelivery.  In this case, cargo which was 

initially destined to Fujairah, was sold by the original 

charterer/shipper to a new charterer. The original 

charterer also novated the charterparty to the new 

charterer. The new charterer then sold the cargo to 

various sub-buyers. The cargo was delivered by way of 

STSs without production of original BL in Oman. Under 

3[2020] EWHC 726 (Comm) 
4  [2022] EWHC 957 
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the financing arrangements the sub-buyers were 

required to make payment directly to UniCredit who 

financed the purchase of the cargo from the original 

charterers/shippers. However, UniCredit were not paid 

by either the sub-buyers or the new charterers and 

brought an action in damages against the shipowners 

for alleged misdelivery of cargo.  

In this particular case, the bill of lading was issued by 

the carrier to the shipper. The shipper was also the 

original charterer and the carrier was the vessel owner 

under that charterparty. The bill of lading was 

subsequently endorsed to Unicredit. The Court held that 

the bill of lading here acted as a mere receipt, with the 

contract of carriage between the shipper and the vessel 

owners being contained in the charterparty and not the 

bill of lading. The charterparty was then novated to the 

buyer of the cargo but the bill of lading remained with 

the original charterer/shipper. The Court found that this 

did not have the effect of the contract of carriage being 

then contained in the bill of lading. Instead, given that 

the endorsement of the bill of lading to the financing 

bank took place after the shipper had ceased to be the 

charterer due to the novation of the charterparty, it was 

held that the bill of lading did not contain the contract of 

carriage and therefore the bank did not have a title to 

sue the owners of the vessel for misdelivery.  

Whilst highly specific on its facts, this case serves as a 

reminder that it is important for the bill of lading 

endorsee to ensure that when the OBL is endorsed to 

them, that there is a valid transfer of contractual rights, 

and it actually contains or evidences the contract of 

carriage giving them title to sue, if they want to have 

the ability to pursue a claim for misdelivery against the 

carriers.  
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The rise of tokenisation in voluntary carbon markets 

Part 1: The key issues 
 
1. Digitalisation and Decarbonisation 

In 2022, two of the "hot" topics dominating the minds 

of industry participants in global trade and commodities 

are decarbonisation and digitalisation.  

Decarbonisation has been propelled from the fringes of 

companies' environmental, sustainability and 

governance (ESG) reports to a headline issue, thanks to 

a deluge of international, national and industry-specific 

laws and standards, led by the international 

commitments enshrined in the UN's 2015 Paris 

Agreement. 

Digitalisation is topical too, with countries like 

Singapore adopting laws implementing UNCITRAL's The 

Model Law on Electronic Transferable Records, and the 

UK set to follow with the electronic trade documents 

bill. These legal developments aim to support the rise of 

digitalised transactions in which qualifying electronic 

documents, equivalent to their paper versions, can be 

used, removing legal uncertainties on important issues, 

such as the ability to 'possess' an electronic document. 

Absent this, parties would need to rely on closed, 

contractual frameworks, in which constructive 

possession in electronic trade documents is recognised 

by consensus only and that do not bind third parties. 

A further digital trend is 'tokenisation'. There is no 

single definition of this term but broadly it is the 

process of creating a digital asset that represents 

something else. Tokenisation is entwined with the 

development of blockchain, and the process of 

tokenising an asset may be colloquially referred to as 

putting that asset 'on the chain'. 

2. Tokenisation and Carbon Credits 

It was only a matter of time before decarbonisation and 

digitalisation converged, and one example of this is the 

move to tokenise carbon credits. This innovation raises 

some challenging practical and legal questions that 

apply not only to carbon credits but to the use of digital 

or crypto assets more broadly. 

By carbon credits, we are referring to credits, or 

'offsets', traded on voluntary carbon markets1, which 

may be traded much like any other commodity but, 

unlike any other commodity, can also be used or 

'retired' by a company as part of its greenhouse gas 

(GHG) emissions reduction strategy. For example, if 

 
1 These 'voluntary markets' in carbon credits can be distinguished 
from the 'compliance markets' like the EU's Emissions Trading 
Scheme (the "EU ETS"), a 'cap and trade' system under which 
certain in-scope sectors are legally obliged to purchase emissions 
allowances, which effectively represent the legal right to emit GHG 
emissions, similar to a carbon tax. 

your coffee claims that it is 'carbon neutral', or even 

'carbon negative', then in all likelihood this claim 

derives from its use of carbon credits. 

To the uninitiated, and a certain portion of the initiated, 

the concept of and rationale behind carbon credits can 

appear confusing, even contradictory2, and adding 

tokenisation to the mix requires a further intellectual 

contortion: a carbon credit is already an intangible 

asset, therefore a tokenised carbon credit is in effect an 

intangible asset representing a further intangible asset. 

There is no underlying physical asset (like a metric 

tonne of carbon) to possess, unlike a token 

representing one metric tonne of gold, which might 

permit the token holder to cancel the token and claim 

delivery of the underlying commodity.   

 

3. How does tokenisation work and why apply it 

to carbon credits? 

These are not straightforward questions to answer as 

the market for tokenising carbon credits is very much in 

the 'Beta' phase. Companies in this field include 

Toucan, KlimaDAO and more recently former WeWork 

CEO Adam Neumann has thrown his hat into the ring 

with Flowcarbon (discussed below).  

With any company creating digital tokens, the first 

questions to ask are: (1) what does the token claim to 

represent; and (2) what does the relevant standards 

body have to say about this? The issuer may intend 

their tokens to be equivalent to a carbon credit, with 

the same fundamental features, or they may intend 

them to be something else entirely, even if they have 

been dressed-up to look like carbon credits. Regardless 

2 Depending on your position in the climate debate, carbon credits 
represent either an exciting new frontier for commodities trading 
while tackling climate change or a 'wild west' in which 
greenwashing is rife. 

https://unfccc.int/process-and-meetings/the-paris-agreement/the-paris-agreement
https://unfccc.int/process-and-meetings/the-paris-agreement/the-paris-agreement
https://uncitral.un.org/en/texts/ecommerce/modellaw/electronic_transferable_records
https://uncitral.un.org/en/texts/ecommerce/modellaw/electronic_transferable_records
https://www.lawcom.gov.uk/project/electronic-trade-documents/
https://www.lawcom.gov.uk/project/electronic-trade-documents/
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of what the token issuer claims, carbon credits are 

generated by specific certification bodies and their 

registries, and their terms of use ultimately dictate 

what their carbon credits represent and what may be 

done with them. If the relevant registry prohibits the 

practice of tokenisation, then, regardless of what the 

token issuer intends, any purported rights conferred on 

a token-holder will not be recognised by the registry 

and the token will lose any meaning or value.    

The initial approach to tokenisation taken by the likes of 

Toucan was to buy carbon credits generated by 

certification bodies like The Gold Standard and Verra, 

retire the credits on their respective registries and then 

create tokens representing bundles of these retired 

credits. However, demonstrating their discretionary 

power, The Gold Standard and Verra have banned this 

practice. For example, Verra recently cited the 

confusion caused by creating tokens based on retired 

credits (since market participants commonly understand 

retirement of a credit to mean that it has been used for 

offsetting purposes and, consequently, that it has in 

effect been cancelled)3.  

In this context, tokenisation magnifies many of the 

common challenges for digital assets: (1) what is the 

asset? (2) what rights does it give the holder? (3) how 

can someone have exclusive control of the asset? and 

(4) how do you avoid double spending the asset? 

This is not to say that the certification bodies are 

against the concept of tokenisation itself but rather that 

it needs a rethink. As an alternative, Verra is exploring 

the possibility of "immobilising" credits on its registry, 

which may then be tokenised, and it intends to launch a 

public consultation on the topic. 

Quality control is another concern.  

At one level, any carbon credit is interchangeable with 

another for offsetting purposes, as each represents one 

metric tonne of GHG emissions that have been avoided 

or removed from the atmosphere. However, in practice, 

as reflected in pricing, the market recognises that not 

all credits are equal – credits generated from projects 

the environmental credentials of which have been called 

into question, or which originate from old "vintages", 

sell for less than top-shelf credits. If a company buys up 

and bundles large volumes of low-quality credits into 

tokens, then, reminiscent of banks selling collateralised 

debt obligations, it risks flooding the market with a 

'junk' product that damages the industry's reputation.  

The business case for tokenisation rests on leveraging 

the advantages of placing tokenised assets on a form of 

distributed ledger technology like blockchain to enhance 

access to a fragmented and opaque market, improving 

 
3 Statement by Verra dated 25 May 2022: 'Verra Addresses Crypto 
Instruments and Tokens' 

liquidity, transparency and price discovery. However, as 

The Gold Standard has warned: "done poorly, 

[tokenisation] can be a wasted use of a distributed 

ledger technology (and the associated energy 

requirements), or worse, a scam"4. 

4. Blockchain and Tokenisation 

A promising alternative for achieving tokenisation of 

credits is the emergence of settlement platforms, that 

implement blockchain technology to tokenise credits. 

One such is Carbonplace5 , founded by eight of the 

world's largest financial institutions (including Natwest 

Group, SMBC, UBS, and BNP Paribas), which is 

expected to be fully operational by the end of 2022. 

When operational, certified carbon credits will be 

aggregated from multiple registries and exchanges and 

their details stored as immutable records on the 

platform's blockchain. Users of the platform will be 

provided with an electronic wallet, which they can use 

to transact and store purchased tokens. Flowcarbon, 

another blockchain-based platform, will soon offer 

bundles of unretired "GNT" tokens of nature-based 

carbon offset credits, available to corporations, 

individuals and even developers wishing to tokenise 

their credit issuances. According to Flowcarbon, each 

token is fully fungible, backed 1:1 by real-world assets, 

and may be retired, or unwrapped and redeemed by the 

holder. Owing to the distributed ledger technology 

used, platforms such as Carbonplace and Flowcarbon 

should make the tokenisation process more secure and 

transparent, avoiding many of the issues associated 

with the "retirement" and "immobilisation" methods 

discussed above. 

5. Comment 

Voluntary carbon markets present a fertile and exciting 

new frontier for decarbonisation incentives in the 

private sector, and (along with the use of digital assets 

more generally) are due to develop extensively in 

coming years. A number of recent, important 

developments are likely to accelerate the growth of 

these markets. 

First, the advent of distributed ledger technology, 

coupled with clarification of the legal status of carbon 

credits under English law (discussed in Part 2 below), 

should provide the operational and legal certainty 

required to encourage investment in the relevant 

sectors and technologies. 

Second, the expected publication by the Integrity 

Council for the Voluntary Carbon Market (ICVCM) of its 

Core Carbon Principles (the "CCPs") and Assessment 

Framework (the "AF") – which aim to set threshold 

standards for high-quality carbon credits and carbon-

crediting programs and methodology types – should 

4 'COMMENT: Blockchain for better: Untangling tokenisation and 
carbon markets', The Gold Standard's website. 
5 https://carbonplace.com 

https://carbonplace.com/
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help establish market standardisation, reducing 

concerns surrounding the quality of credits produced 

and providing reassurance to market participants. The 

CCPS and AF are due to be issued in Q4 2022, following 

a public consultation in July. 

Third, the recent adoption of Article 6 of the Paris 

Agreement at COP 26 (which includes rules supporting 

the new UNFCCC Mechanism, which recognises the 

cross-border trading of voluntary carbon credits) should 

incentivise global investment in emission mitigation 

technology and schemes (including reforestation, 

transport and energy efficiency). 
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The rise of tokenisation in voluntary carbon markets 
Part 2: Regulatory and legal treatment of carbon credits 

 

 
1. Introduction 

Once you get past the factual question of what a 

tokenised carbon credit represents, the next question to 

ask is how is such a token treated under English law? 

For example, in the event of a dispute over ownership, 

how would a court approach the issue of what type of 

property, if any, a token represents, and could trading 

such tokens trigger any financial regulations?  

The short answer is that this depends on the token – if 

one token gives the holder markedly different rights to 

another, there is no guarantee that both tokens would 

be treated as one homogenous asset class. 

2. Regulatory treatment 

Addressing the regulatory treatment of "cryptoassets" 

more broadly, the Financial Conduct Authority (FCA) 

has provided guidance1 on which types of cryptoassets 

fall within its regulatory scope. The FCA's guidance 

organises cryptoassets into three categories:  

1. Security tokens – Tokens which provide rights 

and obligations akin to "specified investments"2, 

like shares, debt instruments or derivatives but 

excluding e-money which are classified as falling 

within the regulatory scope; 

2. E-money tokens – Tokens which meet the 

definition of "e-money" as regulated by the E-

Money Regulations; and 

3. Unregulated tokens – A catch-all category for 

tokens that do not fall into either of the other 

 
1 The FCA, 'Guidance on Cryptoassets: Feedback and Final 
Guidance to CP 19/3', July 2019. 
2 As set out in Part III of the Financial Services and Markets Act 
2000 (Regulated Activities) Order 2001, which supplements the 
Financial Services and Markets Act 2000, including those which 

categories, which includes the old categories of 

"exchange tokens" (tokens not backed by a central 

authority intended as a means of exchange, like 

Bitcoin), and "utility tokens" (which grant holders 

access to a current or future product or service, 

which a company may grant via an 'initial coin 

offering'). 

Arguably tokenised carbon credits do not fit neatly into 

any of these categories as tokens which, generally 

speaking, represent an underlying asset/type of 

commodity, namely the rights to underlying carbon 

credits. For comparison, the Swiss regulator FINMA's 

equivalent guidance3 categorises cryptoassets 

differently, and, within the concept of "asset tokens", 

which do fall within its regulatory scope, includes 

"tokens which enable physical assets to be traded on 

the blockchain". Of course, there is no physical asset in 

the context of a carbon credit, adding to the complexity 

of the issue of classification. 

Taking a step back, not only is a token a cryptoasset, 

but so too is a carbon credit itself, therefore the above 

questions apply equally to 'pure' carbon credits as they 

do to tokens. 

As to whether a carbon credit qualifies as a specified 

investment, the answer for the time being at least is 

"no". Generally, voluntary market carbon credits fall 

outside the regulatory perimeters of the UK and EU4, 

although EU ETS allowances do qualify as regulated 

qualify as "financial instruments" under the EU's Markets in 
Financial Instruments Directive (MiFID II). 
3 FINMA, 'Guidelines: for enquiries regarding the regulatory 
framework for initial coin offerings (ICOs)', 16 February 2018. 
4 European Securities and Markets Authority, 'Preliminary Report: 
Emission Allowances and derivatives thereof', 15 November 2021 – 
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financial instruments5. The voluntary markets are 

evolving rapidly in a 'compliance' direction, and 

regulation is likely to evolve quickly too. 

3. Legal treatment 

Assuming for the time being that neither a carbon credit 

nor a token representing a carbon credit falls within the 

regulatory perimeter, what type of property is it? 

English law traditionally recognises two categories of 

personal property: things in action (i.e., bundles of 

intangible rights over a thing, which can be claimed or 

enforced by legal action, but do not involve actual 

possession or enjoyment of that thing e.g., the right to 

claim the amount credited in a bank account); and 

things in possession (property which has an 

independent existence of any individual or claim over it, 

and which is tangible, moveable, visible, and capable of 

possession e.g., a gold ingot). 

To date no definitive legal classification of voluntary 

carbon credits (or their tokens) has been attempted by 

the Courts. 

In Armstrong DLW GmbH v Winnington Networks Ltd6 

the Commercial Court held that EU carbon allowances 

traded under the EU ETS were not things in action in 

the narrow sense, because they could not be claimed or 

enforced by action, but that they could either be things 

in action in a broader sense, or possibly some "other 

intangible property". 

It does not follow that the English Court would treat 

voluntary carbon credits in exactly the same manner as 

EU carbon allowances (which are regulated). However, 

the underlying suggestion of the Court – that carbon 

credits should constitute some form of property under 

English law – means that classification of voluntary 

carbon credits, whether as a broader form of thing in 

action, or as a third, distinct category of personal 

intangible property, is likely. 

A similar conclusion, albeit concerning cryptocurrencies, 

was reached in AA v Persons Unknown7, where the 

Court held that bitcoins were not things in possession, 

since they were not tangible and so could not be 

possessed, and not things in action, since they did not 

embody any right capable of being enforced by action, 

but that they were a form of property capable of being 

the subject of a proprietary injunction. Specifically, the 

Court found that bitcoins met the four criteria set out in 

Lord Wilberforce's classic definition of property in 

National Provincial Bank v Ainsworth8 (namely that they 

were (1) definable, (2) identifiable by third parties, (3) 

capable in their nature of assumption by third parties, 

 
Footnote 12: "The voluntary carbon markets function outside of 
compliance schemes and enable participants to purchase carbon 
credits on a voluntary basis." 
5 Annex I, Section C (11), MiFID II. 
6 [2012]EWHC 10 (Ch). 
7 [2019] EWHC 3556 (Comm) at [55] – [61]. 
8 [1965] 1 AC 1175. 

and (4) having some degree of permanence)9. 

Voluntary carbon credits, it is submitted, should also 

meet this test. 

Light on the horizon: extra-judicial intervention? 

The UK Jurisdiction Taskforce's Legal Statement on 

Cryptoassets and Smart Contracts (the "UKJT's 

Statement")10, published in November 2019, argued 

convincingly that cryptoassets, though not a thing in 

possession, and though not falling within the narrow 

definition of a thing in action, should be treated as a 

form of intangible property. The UKJT's Statement, 

while not endorsed by the judiciary, was intended to 

serve as guidance in the absence of judicial 

consideration and has been cited with approval by the 

Commercial Court11. 

Separately, the Law Commission is in the process of 

preparing its Digital Assets Project consultation paper, 

which will consider the need for Parliament to resolve 

legal uncertainty regarding the classification of digital 

assets as property, including whether a third category 

of personal property would better allow the law to 

reflect the particular features of certain digital assets.  

An interim update on the status of the Project, 

published on 24 November 202112, proposes three 

indicia for determining whether or not a digital thing 

should fall within such a third category. These are that 

the digital thing: 

1. has an existence independent of both persons and 

the legal system; 

2. is rivalrous i.e., that the use or consumption of the 

thing by one person, or specific group of people 

inhibits use or consumption of that thing by others; 

and  

3. is fully divestible on transfer13.   

Again, it is submitted that voluntary carbon credits 

should satisfy these indicia. Specifically, voluntary 

carbon credits: (1) exist independently of any person 

claiming in relation to them or recognition by a legal 

system; (2) entitle only the registered holder to trade 

or retire the credit to offset its emission; and (3) 

deprive the seller / user of the right to trade or use the 

credit, once effected. 

Comment 

As already mentioned in Part 1, voluntary carbon 

markets present an exciting new opportunity for 

decarbonisation incentives in the private sector, adding 

9 AA v Persons Unknown at [59]. 
10 At [68]-[84]. 
11 AA v Persons Unknown at [58]. 
12 The full consultation paper is estimated to be published in mid-
2022. 
13 See para 1.17, Interim Update. 
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another option to the toolkit of entities wishing to reach 

"net zero".   

Developments in the legal and regulatory treatment of 

voluntary carbon credits, specifically, will be key to 

providing lenders, technologists and commercial entities 

with the certainty required to commit entirely to the 

development of the sector. 
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LNG chartering – amendments to period time 
charterparties for a single voyage? 
 

The LNG industry has been changing in the past decades and there has been a shift from 
chartering LNG carriers on a long-term basis to a short- or mid-term basis 

 

 

A voyage charter is usually used for a single voyage in 

the spot market and voyage charters do exist for LNG 

(such as LNGVOY). However, the spot market for LNG 

cargoes is a recent new development and in practice 

many owners are still using time charters for short-term 

business. Reasons for the LNG industry's reluctance to 

use voyage charters are varied - one particular concern 

is how issues particular to LNG shipping can be 

addressed in voyage charters.  

"The spot market for LNG cargoes is a recent new 

development and in practice many owners are still 

using time charters for short-term business." 

It is of course up to the parties to decide which form of 

charterparty they wish to use and to adapt those 

clauses to their needs. In this article, I will explore 

some of the key issues involved in using and amending 

time charter terms for LNG vessels performing a spot 

voyage. 

Condition of Tanks on arrival at Load Port 

The cooling down of the cargo tanks of LNG carriers 

prior to loading adds to the time necessary to load. For 

longer-term charterparties, it is generally easier for 

owners to keep the tanks cool and ready to load with 

minimal delays, as they will have more information 

about the vessel's itinerary. 

In contrast, with vessels chartered for a single voyage, 

owners will not have the same information about the 

 
1 The options under Clause 5(a) are with tanks (i) cooled down and 
ready to receive cargo; (ii) warm,either under natural gas vapours 
or (iii) inerted. 

vessel's schedule. One solution adopted in Clause 5(a) 

of LNGVOY is to provide flexibility by giving three 

options for the presentation and condition of the cargo 

tanks on arrival at the load port1 .  

Scheduled Arrival Time 

Loading and discharging operations should be 

performed on time by LNG vessels as delays can be 

costly. There may be limited flexibility for plants to alter 

production and lack of shore storage.  

Most voyage charters have a specific delivery window 

whereby risks of delay and ensuing boil-off are 

allocated (for example, LNGVoy has an agreed 

"Delivery Window"), but note that this relates to arrival 

at the discharging port. 

In contrast, in ShellLNGTime12 (a time charter form 

widely used in the industry), charterers are permitted 

to nominate a scheduled arrival time ("SAT") at the 

pilot boarding station at each port and if no such 

nomination is made, the SAT shall be deemed to be the 

estimated arrival time of the vessel. It might be 

thought that under a typical time charter the SAT is 

concerned with the laycan under the charterparty (the 

period when the vessel must arrive at the port). 

However, the SAT is actually concerned with the speed 

the vessels must perform and Appendix C Article 

1(a)(iv) of ShellLNGTime 2 makes this clearer by 

defining the "Guaranteed Speed" as: "the speed at 

which the vessel needs to proceed in order to achieve 

the Scheduled Arrival Time". Most voyage charters 

(such as LNGVoy at Clause 10) contain a clause dealing 

with the laycan period. 

Heel Retention 

Generally, the additional cooldown time is avoided by 

retaining some LNG at the previous discharge port to 

carry back to the load port. This is known as the ‘Heel’. 

In short-term charters there are various contractual 

issues relating to heel which will need to be resolved, 

such as: which party owns the heel? Or, can the owners 

retain the heel from the charterers' cargo to arrive cool 

into the next fixture? 

Where a vessel is employed on a long-term charter to 

the same charterer and that charterer decides how 

2 See SLNGT1 Appendix C Article 2. 
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much LNG to retain on board, the owners are generally 

less concerned about what happens to the heel in 

between the voyage. Owners are usually more 

interested at the start or at the end of the charterparty 

when ownership of the heel is transferred.  

The position with a single voyage charter is different. 

Owners and charterers may have different aims. 

Generally speaking, once the voyage is completed the 

charterers will have little interest in the next voyage 

once their cargo has been discharged. However, owners 

may want to retain sufficient heel from the charterers' 

cargo to ensure that they can comply with their 

obligations in the next fixture.  

Safe Port Warranty 

It is important to consider whether the safe port 

warranty provided by charterers is absolute or qualified 

in a single voyage charter.  

Some voyage charterparties do not contain an express 

warranty from the charterers on the safety of the berth. 

However, under LNGVoy, Loading Port and Discharging 

Port are defined to include a "safe place", and Clause 

7(b) provides that "Charterers warrant that they have 

exercised due diligence to ensure that the Loading and 

Discharging Ports are safe." Therefore, unless 

amended, charterers are under similar obligations to 

those imposed under ShellLNGTime13 . 

It should also be borne in mind that owners are also 

required, under both forms, to ensure that the vessel is 

compatible to load at the nominated terminal. 

 
3 Clause 4(c) of the ShellLNGTime1 form provides that "Charterers 
shall use due diligence to ensure that the Vessel is only employed 
between and at safe places". 

Speed and Consumption  

Lastly, in Stuart Beadnall's article "LNG Consumption" 

in the sixth edition of Well Heeled4, he discusses 

whether an accurate measurement of fuel consumed at 

any given time may be made for LNG vessels in the 

context of speed and consumption calculations. This 

raises the question of how you correctly measure the 

amount of fuel consumed when dealing with a one-year 

time charter versus a single voyage. I will not go into 

this point in this article but I would refer the reader to 

Stuart's articles if this issue is of interest, as this is 

something to bear in mind when negotiating these 

provisions. 

 

 

 

 

 

 

 

 

 

 

 

 

 

4 Well Heeled Sixth Edition 

Nikki Chu 
Managing associate, London 

T: +44 20 7809 2631 
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Searching for a Guaranteed Outcome: A discussion of 
"see to it" and "demand" guarantees 
 
Guarantees allow the performing party to 
undertake extensive work at great expense 
over many months or years safe in the 

knowledge that the considerable exposure 
that they are accruing will be reimbursed, 

regardless of the financial position of their 
counterparty. 

It is therefore important for the beneficiary of a 

guarantee to understand exactly what rights they have 

under such a guarantee and when those rights arise.  

Equally, the guarantor must understand their potential 

liability under the guarantee. 

The Court of Appeal decision in Shanghai Shipyard Co 

Ltd v Reignwood International Investment (Group) Co 

Ltd1 reversed the earlier decision and provided some 

certainty on how the courts are likely to construe the 

obligations of a guarantor and the rights of a 

beneficiary under a guarantee. Indeed, the reversal of 

the earlier decision demonstrates just how challenging 

it can be to make sense of the wording in a guarantee.  

Whilst this case pertains to a shipbuilding contract, 

guarantees are often used in the commodities industry 

as well, hence the principles gleaned are significant to 

traders negotiating guarantees to guard against 

counterparty risks. 

On demand or surety? 

Broadly speaking, guarantees can be categorised as 

either a surety (or "see to it") guarantee or an "on-

demand" demand guarantee.   

The surety guarantor's liability is secondary, in that it is 

contingent on the defaulting party's liability under the 

underlying contract.  

In contrast, an on-demand guarantee to secure the 

performance of a payment obligation creates a primary 

obligation on the part of the guarantor to pay a sum 

upon receiving a demand by the beneficiary, 

irrespective of whether the defaulting party is indeed 

under a liability to make the payment.  

The facts 

The guarantor had given a guarantee to secure 

payment of a ship buyer's obligation to pay the final 

instalment for a ship to be constructed by a shipbuilder. 

The subject guarantee provided that the guarantor 

"absolutely and unconditionally" guaranteed payment of 

the final instalment "as primary obligor and not merely 

as surety". Clause 7 of the guarantee provided that the 

 
1 2021 [EWCA] Civ 1147  

respondent's obligations under the guarantee would not 

be affected or prejudiced by any dispute between the 

appellant and the buyer. Clause 4 of the guarantee was 

tricky – it stated that if the buyer failed to pay the final 

instalment, then on receipt by the respondent of the 

appellant's first written demand, the guarantor would 

"immediately pay" the unpaid instalment, however, with 

the proviso that if there was a dispute between the 

appellant and the buyer, the respondent was entitled to 

withhold payment until an arbitration award was 

published. 

To put it bluntly, the guarantee wording was confusing 

and appeared to contain both primary and secondary 

liability wording. 

The buyer failed to pay the final instalment and the 

sequence of events was as follows: 

1. the ship builder made a demand on the 

guarantor under the guarantee in May 2017.  

2. the ship builder commenced proceedings 

against the guarantor to enforce the guarantee 

in September 2018.  

3. the dispute between the ship builder and the 

buyer was then referred to arbitration in June 

2019.  

The High Court decision 

The judge at first instance held that it was a "see to it" 

guarantee, such that the guarantor did not have to 

make payment until the underlying dispute was 

resolved in the ship builder's favour. There was no need 

for the arbitration to have been commenced before the 

demand was made. The court considered earlier 

precedents where, as a starting point of interpretation, 

there was a strong presumption against a guarantee 

being interpreted as an on demand guarantee if it was 

not given by a bank. The wording of the guarantee was 

not clear enough to rebut this presumption. 

The Court of Appeal decision 

The Court of Appeal overturned the earlier decision and 

held that the words used by the parties ought to be the 

primary focus, and not any presumption. The guarantee 

was actually an on demand guarantee for the following 

reasons: 

a) The wording of the guarantee strongly pointed 

towards it being a demand guarantee. The use of 

the words "ABSOLUTELY and UNCONDITIONALLY" 

would convey to a businessman that the 
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obligations were not conditional on and 

independent of the liability of the buyer. 

b) The words "as primary obligor and not merely as 

surety" were a clear indication that the document 

was not a surety guarantee. 

c) Payment against a demand was the hallmark of a 

demand guarantee, and immediate payment would 

not be appropriate in the case of a surety 

guarantee, in which some period would be needed 

for the guarantor to investigate and form a view on 

whether there was an underlying liability to make 

the final instalment payment. 

d) The express provision in Clause 7 of the guarantee 

that obligations on the guarantor were to be 

unaffected by any dispute under the building 

contract put beyond argument that it was not a 

surety guarantee: a surety guarantee would make 

the guarantor's obligation dependent on such a 

dispute. 

The proviso about the commencement of arbitration in 

clause 4 of the guarantee did not alter that conclusion. 

When triggered, Clause 4 involved an obligation to pay 

against a document, namely an arbitration award, 

should there have been one. However, when the 

demand was made, arbitration had not yet been 

commenced. Should arbitration have been commenced, 

the obligation to pay would have been suspended.  

This case provides a cautionary tale to both guarantors 

and beneficiaries by indicating that commercial 

certainty in the effect of a guarantee can be deceptively 

elusive. Parent company guarantees are often sought or 

given as additional comfort, sometimes at the end of 

lengthy negotiation, with less thought and time given to 

the wording of the guarantee than the underlying 

contract.  

However, a few words inserted or omitted in the 

guarantee could "absolutely" and "immediately" make 

all the difference. 
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Sharp Corp v Viterra (Feb 2022) on GAFTA 64 default 
clause and damages 
 
Introduction 

The High Court has recently considered the 
GAFTA 24 default clause, a frequently 

incorporated term in commodities sale 
contracts, and rival evidence as to the "actual 
or estimated value of goods" under subclause 

(c), in the context of a buyer's non-
acceptance and failure to pay for cargoes of 

yellow peas and lentils. Readers should be 
aware that permission to appeal the decision 
to the Court of Appeal has been requested. 

The facts 

• Viterra sold 40,000mt yellow peas and 20,000mt 

lentils to Sharp under two contracts dated 20 

January 2017 on C&F Free Out Mundra terms.  

• The goods were shipped at Vancouver on 10 May 

2017, and the Vessel arrived at Mundra on 19 June 

2017. Sharp did not make payment. The goods were 

discharged against letters of indemnity, customs 

cleared by Sharp pending payment, and stored in a 

warehouse. Viterra retained property in the goods.  

• Sharp still did not make payment, and on 8 

November 2017 the Government of India imposed 

an import tariff of 50% on yellow peas. Viterra held 

Sharp in default under both contracts on 9 

November 2017. The Government of India imposed 

an import tariff of 30.9% on lentils on 21 December 

2017.  

• Viterra unsuccessfully sought to obtain possession of 

the goods (the port refused to release the goods 

without Sharp's permission), so Viterra commenced 

proceedings in India. It was not until 2 February 

2018, however, following a consent order in the 

Gujarat Court, that Viterra was able to take 

possession of the goods. By contracts dated 9 

February 2018, Viterra resold the goods to Agricore 

Commodities Ltd. 

The Board of Appeal's decision 

At the heart of the dispute was the GAFTA 24 default 

clause, which provides (in part) as follows:- 

"25. DEFAULT 

In default of fulfilment of contract by either party, 

the following provisions shall apply:- 

[a] The party other than the defaulter shall, at their 

discretion have the right, after serving a notice on 

the defaulter to sell or purchase, as the case may 

be, against the defaulter, and such sale or purchase 

shall establish the default price. 

[b] If either party be dissatisfied with such default 

price or if the right at [a] is not exercised and 

damages cannot be mutually agreed, then the 

assessment of damages shall be settled by 

arbitration.  

[c] The damages payable shall be based on, but not 

limited to, the difference between the contract price 

of the goods and either the default price established 

under [a] above or upon the actual or estimated 

value of the goods, on the date of default, 

established under [b] above." 

The GAFTA Board of Appeal determined that Sharp was 

in default by its failure to pay for the goods in 

accordance with the terms and conditions of the 

contract and was liable to pay damages for default in 

accordance with the GAFTA 24 default clause.  

While the "apparent date of default" was 9 November 

2017, being the date of Viterra's declaration of default, 

the Board of Appeal determined that it was impossible 

for Viterra to sell the goods until it obtained possession 

on 2 February 2018, so the latter date was treated as 

the date of default.  

However, because the goods had been customs cleared 

before the Government of India imposed tariffs, their 

value on the domestic market had increased. If the 

goods were valued on the basis of the contract terms, 

Viterra's damages would be considerably higher than if 

they were valued on the basis of the value which they 

actually had by the time they were sold. 

Viterra and Sharp put forward rival evidence as to the 

actual or estimated value of the goods. Viterra's 

evidence was of FOB Vancouver price of the goods on 2 

February 2018 and the freight rate on that date for 

carriage from Vancouver to Mundra. Sharp contended 

that the value of the goods on the date of default 

should be by reference to the market value of the goods 

on the domestic market in India. 

The Board preferred Viterra's evidence, which 

effectively meant that it obtained the benefit of the 

increase in value due to the imposition of tariffs. Sharp 

sought and obtained permission to appeal under Section 

68 of the Arbitration Act 1996. 

The appeal before the High Court 

Broadly speaking, Sharp's argument was that the Board 

erred in valuing the goods on the basis of a constructed 

theoretical cost of (i) buying equivalent goods FOB 
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Vancouver, Canada on the default date, and (ii) 

shipping those goods to Mundra, where they would 

arrive over a month after the default date of 2 February 

2018, instead of valuing them on the available market 

in Mundra as of that date. 

Mrs Justice Cockerill was informed by the Supreme 

Court's consideration of the GAFTA default clause in 

Bunge v Nidera1 and, perhaps most importantly, the 

dicta that a notional substitute contract must be on the 

same terms as the contract which has been lost:- 

"14. … a notional substitute contract [is one which 

is] assumed to have been entered into in its place at 

the market rate but otherwise on the same terms." 

Mrs Justice Cockerill considered that Sharp had "a 

number of attractive points available to it", including its 

submission that the "obvious answer" to arriving at an 

approximate value of the goods under clause (c) of the 

GAFTA default clause was effectively to look at the 

goods on an "as is where is" basis, i.e. the market price 

at the place where the goods were on the date of 

default.  

However, Mrs Justice Cockerill determined that such 

methodology was more consistent with clause (a) of the 

GAFTA default clause, whereas the assessment of 

damages was one under clause (c). Mrs Justice Cockerill 

found:- 

"64. The authorities are clear – in particular it is 

clear from Bunge that (c) assumes not the actual 

transaction, but a substitute – and that "This may be 

assessed by reference to the market price of 

different but comparable goods, for example goods 

of different origin or shipment date" (emphasis 

added).  

Mrs Justice Cockerill's view was that the Board had 

been "essentially faced with two imperfect proxies [in 

assessing actual or market value], with the result of the 

choice being giving one party the benefit of the later 

events". As to Sharp's evidence, Mrs Justice Cockerill 

determined that its analysis was not a like for like sale: 

the goods benefitted from the customs clearance and, 

perhaps more significantly, from the absence of tariff. 

Turning to Viterra's analysis, the FOB plus freight 

approach was fairly conventional as a mechanism of 

establishing a proxy.   

Perhaps the most powerful point in Sharp's favour was 

that the Board's approach placed Viterra in a far better 

position than if the breach had not occurred. However, 

Mrs Justice Cockerill gave this argument short thrift, not 

least because Sharp was responsible for the problem in 

the first place. 

Comment 

 
1 [2015] UKSC 43. 

It is notable that Mrs Justice Cockerill's decision is at 

complete odds with Mr Justice Jacob's decision to grant 

permission to appeal, particularly Mr Justice Jacob's 

comments that the decision of the Board was "obviously 

wrong" and the Board "should have paid regard … to 

the market price at the place where the goods were on 

the date of default. The Board's decision, which is based 

upon the cost of a new shipment on the default date 

from the original load port, does not do so." 

This may suggest that some further clarification is 

required from the Court of Appeal. Such clarification 

would be most welcomed by international traders as the 

GAFTA default clause or variations of it is commonly 

used in the world's grain trade.  

Until then, when faced with similar situations, market 

participants should consider producing a range of 

market evidence, including but not limited to the cost of 

buying equivalent goods, and procuring their carriage to 

the port of discharge. 
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More from our London and Singapore offices  

What does the British Energy Security strategy mean for new nuclear? 

Partner Jonathan Cripps, Of Counsel Chris White and Associate Francesca Cadoux-Hudson reflect on how nuclear 

power is currently an important part of the UK energy mix, representing around 16% of our electricity generation. 

However, around half of the UK's existing nuclear power stations are due to be decommissioned by 2025. As the 

UK grapples with how to disentangle itself from dependence on Russian gas, the question of how this gap will be 

filled is becoming increasingly pressing. Click here for more. 

 

 

 
 

 

 

 

 

 

 

 

 

 

 

How to conduct interviews in an internal investigation 

Partner Terence Seah, Senior Associtae Christine Ong, Associates Denise Chong and Chit Yee Ooi from our 

Singapore alliance office, Virtus Law LLP, offer an insightful piece on the do's and don'ts of conducting interviews in 

an internal investigation by companies and other organisations, who may from time to time, be required to 

investigate potential internal lapses or wrongdoing. With the rise of fraud and other practices our colleagues a 

practical guide for anyone who finds himself having to conduct witness interviews in the course of internal 

investigations without the assistance of external professionals. Click here for more.  
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The Cybersecurity: Fail to prepare, prepare to 

fail 

Partner, Simon Bollans, examines the legal and practical issues 

arising from the increasing levels of cybercrime. In particular, he 

looks at the vulnerabilities with the supply chain and offers practical 

tips and extra security measures to minimise losses. Click here for 

more. 

https://www.shlegal.com/insights/what-does-the-british-energy-security-strategy-mean-for-new-nuclear
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Our podcasts 
 

 Commodities in Focus Podcast 

Hosted by members of Stephenson Harwood’s leading commodities team, our podcast 

series, Commodities in Focus, provides an overview of key legal developments and topical 

issues facing clients engaged in the production, trading, carriage, storage and financing of 

commodities. The series complements and draws on themes and topics from our 

Commodities in Focus Bulletin, the latest edition of which can be accessed here. 

 

 

In our fifth and most recent episode of Commodities in Focus podcast, associates Simon Domin and Ben 

Bryant discuss the recent Court of Appeal decision in "The Eternal Bliss" addressing the scope of demurrage 

clauses in charterparties, and the impact the judgment may have on parties' contractual position under 

their sale contracts. This is one not to miss! To listen to our podcasts, click here. 

 

Subscribe to our podcast series on iTunes or Spotify. 
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Well Spoken Podcast 

In the latest episode of Well Spoken, our podcast dedicated to the offshore energy 

industry, London based partners Stuart Beadnall and Tom Adams discuss the ways to get 

LNG into gas networks and the vessels and contracts required to do so. To listen to our 

podcasts, click here. 
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In the news 

Stephenson Harwood hosts inaugural UK Renewables Academy 

The Introduction to Offshore Wind is the first course of its kind which 

shall give participants a 360-degree view of offshore wind projects 

covering topics such as the UK wind market, major players, farm 

identification, ownership, contracting, foundations, floating wind, 

construction, insurance and hydrogen production. 

On the final day of the course, delegates will visit an offshore wind fabrication yard and travel on a vessel to 

see an offshore wind farm in operation. For many, this course day trip is a once in a lifetime opportunity. All 

of the courses are taught by industry experts who have been directly involved in the development, delivery 

and operation of some of the largest offshore wind farm projects around the world and hydrogen projects in 

the UK.  

The course will also identify and analyse emerging technologies, policy, economy and finance considerations 

and the management of offshore projects. For more information, visit our dedicated site. 

 

Decarbonisation and Beyond – Issues in the Offshore Industry  

On Thursday 12 May 2022, Stephenson Harwood partners Tony Concagh, 

Simon Moore, Max Lemanski, Tom Adams, Haris Zografakis and associates 

Hayley Broome and Suraj Saggar hosted an offshore energy event in 

Rotterdam focussing on decarbonisation within the industry and the issues 

market players may face. 

Topics included scrubbers, dual fuel ships, carbon capture and the 

electrification of offshore assets. The team were joined by 30 delegates from 

across the industry.  

 

Hoegh Autoliners 

Assisted Hoegh Autoliners on a series (up to a total of 12 new 

ships) of zero carbon Aurora class PCTC vessels, each able to carry 

up to 9,100 cars at a time. This innovative, market-leading deal 

showcases the firm's expertise in both decarbonisation and 

shipbuilding. 

https://www.ukra.co.uk/
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Events 

International Women's Day  

To celebrate International Womens Day, Stephenson Harwood partnered with WISTA to co-host a 

networking and drinks reception at our London offices. The team were joined by many familiar faces and 

were welcomed by our guest speaker, Lisa McAuliffe who delivered a powerful speech relating to her 

personal experiences as a Mother, Sister, Friend and business woman. 

 

GAFTA – Safe ports presentation  

On Tuesday 5 April, partners Jonathan Spearing and Emma Skakle with input from Master Mariner and 

Marine Director Rod Johnson hosted a safe ports webinar for Gafta members. It was an interactive and 

insightful discussion attended by industry participants.  

 

The Financial Times meets Commodities Partner, Emma Skakle   

During April, partner Emma Skakle shot a piece for the Financial Times, where she discussed the impact of 

geopolitics on trade flow, Stephenson Harwood's commitment to ESG and how the wider team at 

Stephenson Harwood benefits from the Financial Times Group subscription to understand the increasingly 

multi-faceted needs of our clients' businesses. To read the full article, please click here. 

 

Two day SCoTA introductory course 

Partners Emma Skakle, Jonathan Spearing and associate Hayley Flood recently partnered with globalCOAL 

to deliver a two day SCoTA training course. The course includes a full examination of SCoTA and its 

components; group-based exercises as well as interactive case studies. It is aimed at professionals from 

power utilities, coal consuming industries, integrated steel mills, coke producers, trading houses, financial 

institutions and others in the supply chain.  

 

Ice Cold in Moorgate 

On Thursday 28 April, Stephenson Harwood partner Stuart Beadnall hosted Ice Cold in Moorgate, the 

Sequel, welcoming clients and friends to celebrate everything LNG. The evening kicked off with an LNG 

themed quiz and a toast to INTERTANKO's latest book, A guide to LNG Chartering, which Stuart co-

authored alongside David Chapman of GasLog. To purchase a copy of the book, please click here and you 

can read more about this interesting event in the write-up by Tradewinds, Lucy Hine, here. 

 

 

 

  

https://enterprise.ft.com/_/view_pdf/file/3146/b329bcb4fef/stephenson-harwood
https://shop.witherbys.com/intertanko-guide-to-lng-chartering-first-edition/
https://www.tradewindsnews.com/people/stephenson-harwood-mix-it-up-with-a-night-of-ice-cold-quizzing/2-1-1209763
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Get in touch 

If there is a topic or area that you would like us to cover in future editions, or if you have feedback or 

comments, please get in touch by email (jonathan.spearing@shlegal.com) or telephone (+44 20 7809 2228). 
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