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BRIEFINGNOTE 

 

Introduction 

On 7 December 2022, the Legislative Council passed the Anti-Money Laundering and Counter-Terrorist Financing 
(Amendment) Bill 2022 (the "Amendment Bill"). Gazetted on 16 December 2022, the Anti-Money Laundering and 
Counter-Terrorist Financing (Amendment) Ordinance, (the "Amended Ordinance") establishes, amongst other 
things: 

(1) a licensing regime for virtual asset service providers ("VASPs"); and  
(2) a registration regime for dealers in precious metals and stones ("DPMSs"). 

While we previously covered the Financial Services and Treasury Bureau's consultation conclusions and the 
developments leading up to the Amendment Bill in relation to the two regimes (see here and here to learn more), 
the Amended Ordinance has adopted some further amendments to the two regimes that were not previously 
contemplated. A Report of the Bills Committee on the Bill (the "Report") was also published on the day the 
Amendment Bill was passed, shedding light on the legislative intent behind certain provisions of the Amended 

Ordinance.  

Shortly thereafter, the Securities and Futures Commission (the "SFC") issued a Statement on virtual asset 

arrangements claiming to offer returns to investors (the "Statement"), which lends itself to this client alert's 
discussions on the VASP licensing regime. 
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https://www.sfc.hk/en/News-and-announcements/Policy-statements-and-announcements/Statement-on-virtual-asset-arrangements-claiming-to-offer-returns-to-investors
https://www.sfc.hk/en/News-and-announcements/Policy-statements-and-announcements/Statement-on-virtual-asset-arrangements-claiming-to-offer-returns-to-investors


 

2022 END-OF-YEAR UPDATE ON THE UPCOMING REGULATORY REGIMES FOR VIRTUAL ASSET SERVICE PROVIDERS AND DEALERS 

IN PRECIOUS METALS AND STONES    

 

2 

 

This client alert aims to give the reader further insights into the two regimes, as well as an overview of the SFC's 
latest reminder of the risks associated with virtual assets ("VAs").  

VASP licensing regime 

Are NFTs a "VA" (virtual asset) for the purpose of the Amended Ordinance? 

It depends. 

Whether non-fungible tokens ("NFTs") would constitute a "VA" would largely depend on the nature and functions 
of the NFT in question. For instance, an NFT that contains fungible elements or allows holders to vote on its 
arrangement may be regarded as a "VA".  

But even where a particular NFT constitutes a "VA", a VASP license would only be required if a person's activity in 
relation to that NFT constitutes a "VA Service" (as defined in Schedule 3B to the Amended Ordinance). At this point 
in time, the only "VA Service" is operating a VA exchange. Accordingly, persons buying and selling NFTs without 
operating an exchange will unlikely be required a VASP license. 

The SFC will consider issuing guidance regarding the regulatory treatment for specific tokens where it considers it 
necessary to do so after reviewing both the Amended Ordinance and the Securities and Futures Ordinance ("SFO"). 

Will the definition of "VA Services" cover other forms of VA activities? 

As mentioned above, the VASP licensing regime only currently regulates the carrying on of a business of operating 
a VA exchange.  

However, when necessary, the Secretary for Financial Services and the Treasury may exercise its legislative power 
to expand the scope of "VA Service" by amending Schedule 3B to the Amended Ordinance to include other forms of 

VA activities (e.g. over-the-counter VA trading) in the future. 

Will (and if so, how will) overseas operators of VA exchanges be regulated? 

The Amended Ordinance contains various provisions prohibiting the provision of VA services in Hong Kong 
(including the active marketing of VA services by overseas VA exchanges to the Hong Kong public) without a valid 
VASP licence.  

There are similar provisions in the SFO prohibiting the active marketing of securities and futures-related activities 
to the Hong Kong public without the proper SFO licences. The concept of "active marketing", as interpreted by the 
SFC, is well understood in the securities and futures context (see this FAQ from the SFC for details) - whether a 
person is "actively marketing" its services to the Hong Kong public requires an assessment of various factors, 

including whether the marketing is conducted in a planned or concerted or extensive manner. 

The Government expects (as do we) that the concept of "active marketing" under the VASP licensing regime will be 

interpreted in a manner similar to that under the SFO. 

What regulatory requirements will licensed VASPs need to abide by? 

In our previous client alert, we noted that licensed VASPs will be required to abide by robust regulatory 
requirements which will be imposed by way of licensing conditions. In particular, the VASP, and its responsible 

officers and licensed representatives, will need to be fit and proper persons. The factors that the SFC would 
consider in determining fitness and properness are set out in detail in section 53ZRJ of the Amended Ordinance. It 
is expected that the SFC will provide more colour to this by publishing guidelines in the future. Such guidelines will 
likely align with the SFC's Fit and Proper Guidelines that already apply in the securities and futures context. 

Lastly, as will be known to most in the industry by now, licensed VASPs will only be allowed to offer their services 
to "professional investors". Consistent with the SFC's gradual shift towards a more liberal and open policy in 

https://www.sfc.hk/en/faqs/intermediaries/licensing/Actively-markets-under-section-115-of-the-SFO#9CAC2C2643CF41458CEDA9882E56E25B
https://www.google.com/search?q=fit+and+proper+sfc+guidelines&oq=fit+and+proper+sfc+guidelines&aqs=edge..69i57.3302j0j1&sourceid=chrome&ie=UTF-8
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embracing VAs, the SFC has said that it will consider allowing retail investors to conduct transactions on licensed 
VA exchanges in the future, provided that additional investor measures are in place. 

A reminder of the risks associated with VAs 

Despite rapid and significant developments with Hong Kong's VA regulatory framework, the SFC has very visibly 
and consistently cautioned the public of the risks involved with all VA-related activities and products. 

The Statement, issued on 13 December 2022, reminds the public of the risks associated with VA platforms offering 
VA "deposits", "savings", "earnings" and/or "staking" services (collectively, "VA Arrangements") in light of their 
continued prevalence. As we are on the topic of the VASP licensing regime, it is worth taking a quick look at the 

Statement. 

The SFC observed that some VA platforms: 

◼ offered high "interest rates" on VA "deposits", or a daily generation of additional VAs at a guaranteed or fixed 
rate to investors, and that such VAs may then be on-lent by the platform to borrowers on other platforms or 

decentralized lending protocols or used in investment or other activities; and/or 
◼ offered staking services to investors where investors' VAs may be delegated to a staking pool to earn staking 

rewards for investors.  

The SFC pointed out the following key risks of these VA Arrangements: 

◼ whilst some VA Arrangements are commonly labelled or marketed as "deposits" or "savings" products, they 

are neither regulated nor the same as bank deposits - consequently, investors are not afforded with any form 
of statutory protection; 

◼ most VA platforms offering VA Arrangements are unregulated, and investors may not be able to get back their 
VAs from their accounts and may risk losing their entire investment held on VA platforms; 

◼ VAs are exposed to a plethora of heightened risks (such as insufficient liquidity, high price volatility, potential 

market manipulation etc.) and may lose all value; and 

◼ some VA Arrangements may amount to unauthorised collective investment schemes under the SFO, by virtue 
of the fact that participating investors do not have day-to-day control over the management of their VAs, and 
the fact that the VAs are pooled and/or managed as a whole by the operator to generate returns for 
investors; the product will not have been vetted by the SFC, nor its offer and marketing materials reviewed by 
the SFC, and consequently, investors will have no protection under the SFO. 

The SFC ends the Statement with a short note that unlicensed regulated activities may amount to an offence under 
the SFO. In particular, it is an offence under the SFO for a person to: 

◼ issue an advertisement, invitation or document which is or contains an invitation to the Hong Kong public to 
acquire an interest in or participate in a CIS, unless the issue has been authorised by the SFC or an 
exemption applies (Section 103 of the SFO) - the maximum penalties are a fine of $500,000 and three years’ 
imprisonment plus additional penalties in the case of a continuing offence; or 

◼ carry on a business of marketing or distributing interests in a CIS in HK or targeting HK investors without an 
SFC licence unless an exemption applies (Section 114 of the SFO) - the maximum penalties are a fine of 
$5,000,000 and seven years’ imprisonment plus additional penalties in the case of a continuing offence. 

DPMS registration regime 

Moving away from the VASP licensing regime, we now touch on developments regarding the DPMS registration 
regime. 

DPMSs carrying out transactions below HK$120,000 will no longer need to be registered 

The Amendment Bill sought to require every person seeking to carry on a business of dealing in precious metals 

and stones in Hong Kong to register as either a Category A registrant or Category B registrant.  
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However, to alleviate the burden on small and medium-sized businesses, DPMSs carrying out transactions (cash or 
non-cash) below HK$120,000 will no longer be required to register as such under the Amended Ordinance.  

Furthermore, a "precious product", as defined in section 53ZTZ of the Amended Ordinance, is no longer qualified 
with reference to 50% of its transaction price being attributable to a precious metal and/or precious stone. 
References to "apparel", "accessory", "ornament" and "other finished product" (as they appeared in the definition 

in the Amendment Bill) have also been removed. The amendments were made to simplify the analysis of what 
constitutes a "precious product" and as a result, reduce the compliance and regulatory burdens on the industry.   

Waiver of fees 

In light of current economic conditions, the Government has proposed waiving registration and related fees for first 

registration for DPMSs who have been operating before commencement of the registration regime and where the 

application is made within the 9-month transitional period, i.e. on or before 31 December 2023.  

Delayed implementation 

To provide the industry and relevant regulatory bodies with more time to prepare for the new regimes, the 
implementation of the Amended Ordinance will be postponed. The updated timeline is set out below: 

 Original Timeline New Timeline 
 

Implementation of the Amended Ordinance, but (for all 
practical intents and purposes) excluding the VASP licensing 
regime 
 

1 January 2023 1 April 2023 

Commencement of the VASP licensing regime 
 

1 March 2023 1 June 2023 

Deadline for DPMSs to apply for Category A or Category B 

registration 
 

30 September 2023  31 December 2023 

Period during which an existing VASP will be permitted to 
continue operating without a VASP licence (section 2 of Part 2 
of Schedule 3G to the Amended Ordinance) 
 

Until 29 February 
2024 

Until 31 May 2024 

Deadline for an existing VASP to file an application with the 
SFC in order to be deemed licensed until the SFC has made a 

decision on its licence application (section 3 of Part 3 of 
Schedule 3G to the Amended Ordinance) 
 

On or before 30 
November 2023 

On or before 29 
February 2024 

 

How we can help 

Having recognised that VAs are here to stay, the SFC has, particularly in recent months, adopted an increasingly 
liberal and open policy in embracing the benefits of VAs, whilst cautiously navigating and managing the risks 
involved. The VASP licensing regime has been in the works for some time, and will, in our view, establish a solid 

foundation to address the regulatory limbo of VAs that has existed in years past, a foundation that is malleable 
enough to cater for rapid changes in this space and potentially ultimately result in giving retail investors access to 

the VA market.  

Caution, however, is still (and will continue to be) advised by the SFC. The Statement is yet another reminder that 

investor protection and combating unlicensed regulated activities remain top priorities for the SFC.  

On the other hand, the DPMS registration regime, a result of FATF findings, will undoubtedly increase the 

compliance and regulatory burdens of many dealers in this space, particularly SMEs. But, with the extended 
deadlines, and exemption from registration for those who carry out transactions below the HK$120,000 threshold, 
these burdens can hopefully be somewhat alleviated. Given the novelty of the regime, we would encourage 
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industry participants to keep an eye out for guidelines and other publications from the Customs & Excise 
Department ("C&ED") in the months to come, in order to get a better understanding of what their expectations 
and enforcement priorities will be.   

We advise many clients in the financial sector on issues regarding VAs, securities, futures, and anti-money 
laundering. Please get in touch if you are interested in discussing any of the above. 

Related articles 

Set out below for ease of reference is a list of our recent previous articles regarding the developments of Hong 
Kong's VA and DPMS regimes. 

Date  Title 

 

22 December 2022  Hong Kong SFC furthers the greenlight for retail investors to trade in Virtual Asset 
Futures ETFs 
 

26 July 2022  New virtual asset service provider regime to take effect on 1 March 2023 
 

17 February 2022 An update on the virtual asset regulatory landscape in Hong Kong 
 

18 June 2021 Consultation conclusions: regulatory regimes for virtual asset exchanges and dealers 
in precious metals and stones 

https://www.shlegal.com/insights/hong-kong-sfc-furthers-the-greenlight-for-retail-investors-to-trade-in-virtual-asset-futures-etfs
https://www.shlegal.com/insights/hong-kong-sfc-furthers-the-greenlight-for-retail-investors-to-trade-in-virtual-asset-futures-etfs
https://www.shlegal.com/insights/new-virtual-asset-service-provider-regime-to-take-effect-on-1-march-2023
https://www.shlegal.com/news/an-update-on-the-virtual-asset-regulatory-landscape-in-hong-kong
https://www.shlegal.com/docs/default-source/news-insights-documents/2021/client-alert---consultation-conclusions-regulatory-regimes-for-virtual-asset-exchanges-and-dealers-in-precious-metals-and-stones.pdf?sfvrsn=59c0ee5b_0
https://www.shlegal.com/docs/default-source/news-insights-documents/2021/client-alert---consultation-conclusions-regulatory-regimes-for-virtual-asset-exchanges-and-dealers-in-precious-metals-and-stones.pdf?sfvrsn=59c0ee5b_0
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1 Stephenson Harwood is a law firm of over 1100 people worldwide, including 190 partners. Our people are 

committed to achieving the goals of our clients – listed and private companies, institutions and individuals. 

2 We assemble teams of bright thinkers to match our clients' needs and give the right advice from the right 

person at the right time. Dedicating the highest calibre of legal talent to overcome the most complex issues, 

we deliver pragmatic, expert advice that is set squarely in the real world.   

Our headquarters are in London, with eight offices across Asia, Europe and the Middle East. In addition, we 

have forged close ties with other high quality law firms. This diverse mix of expertise and culture results in a 

combination of deep local insight and the capability to provide a seamless international service.  

© Stephenson Harwood LLP 2023. Any reference to Stephenson Harwood in this document means Stephenson Harwood LLP and its 
affiliated undertakings. The term partner is used to refer to a member of Stephenson Harwood LLP or a partner, employee or consultant 

with equivalent standing and qualifications or an individual with equivalent status in one of Stephenson Harwood LLP’s affiliated 

undertakings.  

 

Full details of Stephenson Harwood LLP and its affiliated undertakings can be found at www.shlegal.com/legal-notices.  
 

Information contained in this briefing is current as at the date of first publication and is for general information only. It is not intended 

to provide legal advice.  
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