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The English civil courts have long
been a popular venue for international
commercial litigation given their
expertise in complex international
disputes, and their perceived status
as a “neutral” forum. In cross-border
litigation it is often the case that there
are related proceedings in other
jurisdictions. In such cases, litigants
might find themselves in a difficult
position when compliance with an
English court order or procedural
requirement may result in them
breaching their obligations in another
jurisdiction, potentially resulting in
criminal sanctions.
The recent case of Tugushev v
Orlov [2021] EWHC 1514 (Comm)
is a good illustration of this issue. In
Tugushev, the Court considered the
implications of the defendant complying

with an English disclosure order in
circumstances where to do so could
lead to criminal prosecution in Russia.
Similar problems often arise in fraud
disputes involving Russian litigants
because in Russia, fraud claims are
commonly pursued through the criminal
courts, and so it is not unusual for
litigants to face competing obligations
under English civil procedure and
domestic criminal law.
This article suggests some practical
steps for litigants to consider in this
scenario.

Common scenarios
emerging from case law
There are two ways in which this
issue commonly arises. The first is
where compliance with an English

disclosure order might result in a
litigant committing a criminal offence
in a foreign state (as was the case in
Tugushev and also in Bank Mellat v Her
Majesty’s Treasury [2019] EWCA Civ
449).
On the other side of the coin, litigants
might be required to comply with a
disclosure order in a foreign jurisdiction
in relation to material disclosed in
English proceedings, where failure to
do so may result in criminal sanction in
the foreign jurisdiction (as was the case
in ACL Netherlands BV and others v
Lynch and another [2019] EWHC 249
(Ch)). In the ACL case, the claimants
applied for permission to comply with a
US subpoena which required them to
provide to the FBI copies of documents
disclosed by the defendants and
witness statements given in English
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proceedings (failing which, they might
be found to be in contempt of the US
court). The English Court’s permission
was required because these documents
were subject to the usual collateral
use restrictions under English civil
procedure rules.
In each of these cases, the Court
conducted a balancing exercising,
weighing up the opposing factors
militating both in favour of and against
compliance with the relevant disclosure
order. In the Tugushev, Bank Mellat
and ACL cases, the Courts refused the
parties’ applications, and upheld the
requirement for them to comply with
their English law obligations. However,
in Bank of Crete SA v Koskotas (No 2)
[1992] 1 WLR 919 the Court released
the applicant from its obligations under
English civil procedure so that it could
comply with its obligations in the foreign
jurisdiction.

As such, there is no general
trend or propensity towards
one approach over the
other and each case will
turn on its own facts.

Practical considerations
	Consider what
measures can be taken
in advance to mitigate
or minimise the effect
of the issue

The most important
course of action that
litigants can take is preemptive measures, to
avoid a situation where
compliance with a
disclosure requirement
in one jurisdiction might
result in them breaching
their obligations in another
jurisdiction.
The most obvious answer to this
problem would be to avoid engaging
in parallel proceedings in the first
place, but this is not always possible
or desirable, particularly in high-value
international fraud litigation.
Other possible measures include
applying to seal the court file, obtaining

a confidentiality order in relation to
particularly sensitive evidence, limiting
disclosure of certain documents to
solicitors only or applying for court
hearings to be heard in private.
At the same time, litigants will need to
be mindful of the open justice principle
and the Court’s general reluctance to
depart from the basic premise that court
hearings should take place in public and
that case materials should be a matter
of public record. Litigants seeking to
implement confidentiality measures will
therefore need to persuade the Court
that the measures are necessary and
proportionate in the circumstances of
the case.

	Assess the threat of
criminal prosecution
before the foreign court
Demonstrating that there is a threat
of criminal prosecution for failure to
comply with a foreign court order or
requirement is usually a matter for
expert evidence. The Court will not
just take the litigant’s word at face
value. Litigants should therefore seek
legal advice from a foreign lawyer in
the relevant jurisdiction as soon as
possible to understand the possible
consequences for failure to comply with
the foreign legal requirement.
As to the level of risk, the Court will
assess the real – in the sense of the
actual – risk of prosecution in the
foreign state. In Bank Mellat and
Tugushev, the Court emphasized this
is not simply a matter of whether the
conduct in question discloses a breach
of foreign criminal law. Litigants
need to prove that the risk of criminal
sanction is an actual and substantial
risk which is significant enough to tip the
balance in favour of compliance with the
foreign court order. They further need
to show that the relevant foreign law
provision is regularly enforced.

the Bank Mellat and Tugushev cases,
the injustice arose from the fact that
allowing the applicants to withhold
relevant documents from disclosure
might interfere with the Court’s ability
to fairly dispose of the proceedings. In
the ACL case, the potential injustice
arose from the fact that permitting
disclosure of documents provided in
English proceedings to a foreign court
or authority would interfere with the
respondent’s right to confidentiality,
which is protected by collateral use
restrictions.
In deciding whether to oppose the
application the respondent therefore
should carefully consider the prejudice
it may suffer. For example, the prejudice
might involve implicating the respondent
in criminal proceedings, placing the
parties on an uneven playing field
or risking the wider disclosure of
confidential information. Proof of
prejudice is an important part of the
balancing exercise and as such, it is a
factor that merits careful attention by the
parties.

	Consider the principle
of international comity
A further factor which is relevant to
the exercise of the Court’s discretion
is the application of the principle of
international comity. Comity is a wellestablished legal doctrine under which
courts will recognise and give effect to
legal decisions made by courts in other
jurisdictions. Therefore, the application
of the principle of comity generally
favours relaxing a domestic rule or
decision to enable compliance with a
rule or decision of a foreign court. This
was the outcome in the Bank of Crete
case, where the English Court permitted
disclosure of documents protected by
collateral use restrictions to enable
compliance with a foreign procedural
requirement.

	Assess the potential
injustice to the other
party/parties involved
in the litigation
In exercising its discretion, the
Court will also consider the potential
injustice which may be caused to
other parties involved in the English
court proceedings if it were to relax
the relevant English procedural
requirements to enable compliance
with a rule of foreign law. The nature
of the potential injustice will vary
depending on the facts of each case. In
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Conversely, in Tugushev, the Court
stated that “comity cuts both ways” and
that it expected “foreign states to take
into account the fact that if disclosure is
given in contravention of their domestic
law it was in compliance with an English
court order.” This approach was also
followed in Bank Mellat.
Comity plays a particularly important
role in the context of fraud and
dishonesty claims, as it is generally
acknowledged that there is a strong
public interest in facilitating the
prosecution of international fraud
(Marlwood Commercial Inc v Kozeny
and others [2005] 1 WLR 104).

	Consider whether the
English court can grant
an order to take
account of the
requirements under
foreign law
Case law shows that the Courts are
open to finding a creative practical
solution which might balance the
interests of both parties. Such practical
solutions might include, for example,
redacting confidential information
from documentation disclosed to
foreign courts or entities or imposing a
confidentiality ring to limit the number
of entities that are privy to confidential
documentation.

	Consider whether there
is a possibility of
appealing the foreign
order
Linked to the principle of comity,
litigants should investigate whether
there is a route for appealing the foreign
order or decision on the basis that
compliance with that order or decision
would constitute a breach of English
law. If routes of appeal are available to
litigants, the Court will expect them to
have taken reasonable steps to exhaust
those avenues. If the possibility of an
appeal is not available, or has already
been exhausted, the litigant will need to
adduce appropriate evidence to satisfy
the Court that it has done all that it can
to resolve the impasse.

Assess the applicant’s
involvement in initiating
the foreign proceedings

This would be a particularly relevant
consideration for litigants in Russia
where criminal proceedings are often
initiated by the alleged victim-claimant.
As a result, Russian litigants should
be conscious that the Court may rule
that the difficulty they are in arose out
of their own decision to pursue parallel
civil and criminal proceedings.

Concluding remark
Litigants who find themselves faced
with competing obligations in different
jurisdictions are certainly caught
between a rock and a hard place. As
recent case law shows, there is no
clear-cut solution. Litigants should
therefore engage legal advice on the
issue in both England and in the foreign
jurisdiction as early as possible to find
a solution that may protect them from
possible sanctions in both jurisdictions.

A further matter which the Court might
consider is the degree to which the
applicant was involved in instigating the
foreign proceedings in the first place.
In Tugushev, the Court said that one of
the factors which it took into account
in reaching its decision was that “the
foreign proceedings in relation to which
the First Defendant says he is at risk,
are ones which were initiated by him.”
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