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BRIEFINGNOTE 

 

The bill to amend the Inland Revenue Ordinance (Cap.112)("IRO") in relation to the reform of the foreign-

sourced income exemption ("FSIE") regime ("Bill") was gazetted on 28 October 2022 and introduced into 

the Legislative Council on 2 November 2022. The Bill sets out the types of foreign-sourced income that is to 

be regarded as arising in or derived from Hong Kong, provides relief against double taxation in respect of 

certain foreign-sourced income and provides for related and transitional matters.  

 

Further to our previous briefing note on the proposed reform to the FSIE regime, we will outline the 

classifications of the FSIE regime which are provided by the Bill.  

 

Entities Covered by the Bill  

As the Inland Revenue Department ("IRD") views that multinational enterprise groups ("MNE Groups", each 

an "MNE Group") have greater incentive to adopt aggressive tax planning strategies and have profits 

shifting risk, the scope of the Bill only covers entities that are included in an MNE Group ("MNE Entities", 

each an "MNE Entity"), which includes companies, partnerships and trust structures.  

 

MNE Group is defined under the Bill as a group that includes at least one entity or permanent establishment 

that is not located or established in the jurisdiction of the ultimate parent entity of the group. To illustrate, if 

a trust or a company is established in the British Virgin Islands, to the extent that the underlying company of 

the trust or the subsidiary of the company is carrying on trade, profession or business in Hong Kong, certain 

foreign-sourced income which is received in Hong Kong by such underlying company or subsidiary would be 
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deemed to be sourced from Hong Kong and chargeable to profits tax, irrespective of the entities' revenue or 

size, unless the recipient entity could satisfy the requirement under any of the available exemptions (further 

discussed below). 

 

Any MNE Entity which benefits from the existing preferential tax regimes of Hong Kong will likely be excluded 

from the scope of this new FSIE regime. This is because the substantial activities requirements under the 

preferential tax regimes largely resemble the economic substance requirement under this new FSIE regime 

(but please note that the determination of the source of profits will remain to be considered in a separate 

context, where prevailing IRO requirements and broad guiding principles established by case precedents 

would be considered). Entities such as governments, regulated financial entities, authorised insurers, entities 

licensed under the Securities and Futures Ordinance, charities and non-governmental organisations, pension 

schemes, certain collective investment schemes and investment funds are not intended to be covered by the 

new FSIE regime.   

 

Income Covered by the Bill  

As explained in our previous alert, specified foreign-sourced income includes interest, dividend, disposal gain 

and intellectual property ("IP") income arising in or derived from a territory outside Hong Kong.  

 

The Bill provides a definition of "disposal gain", which is defined as any gain or profit derived from the sale of 

equity interests (other than partnership interests) in an entity, including a trust that prepares separate 

financial accounts. Subject to exemptions discussed below, any foreign income from a sale of equity interest 

received by an MNE Entity in Hong Kong could fall within the scope of the Bill and be taxable in Hong Kong. 

The Bill also provides a definition of "IP income", which is defined as income derived from IP in respect of the 

exhibition or use of (or a right to exhibit or use), or the imparting of (or undertaking to impart) knowledge 

directly or indirectly connected with the use of IP.  

 

The Bill clarifies that a specified foreign-sourced income would be regarded as received in Hong Kong if such 

income is:  

 

(i) remitted to or is transmitted or brought into Hong Kong;  

(ii) used to satisfy debt incurred in the trade, profession or business carried on in Hong Kong; or  

(iii) used to buy movable property which is brought into Hong Kong. 

 

Exceptions 

The Bill contains refinements on the exemptions to income otherwise taxable under the new FSIE regime:  

 

Exceptions  Specified foreign-

sourced income  

Key refinements under the Bill   

Economic 

substance 

requirement  

- Interest 

- Dividend 

- Disposal gain  

 

- Two different sets of economic substance requirement for pure 

equity-holding entities and non-pure equity-holding entities:  

 

(i) Pure equity-holding entity  

 

◼ Definition: an entity that only holds equity interests in 

other entities and only earns dividends, disposal gains 

and income incidental to the acquisition, holding or sale 

of such equity interests  

◼ Economic substance requirement:  

◆ satisfies every applicable registration and filing 
requirement; and  
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◆ in the opinion of the Commissioner of the IRD, to 

have adequate human resources and premises for 

carrying out the specified economic activity  

 

(ii) Non-pure equity-holding entity 

 

◼ Definition: an entity that is not a pure equity-holding 

entity  

◼ Economic substance requirement:  

◆ employs adequate number of employees with 

necessary qualifications to carry out the specified 

economic activities in Hong Kong; and  

◆ incurs adequate amount of operating expenditure 

for carrying out the specified economic activities in 

Hong Kong 

 

Nexus 

requirement  

- IP income  

 

- If any specified foreign-sourced income received in Hong Kong 

by an MNE Entity is qualifying IP income, certain portion 

attributable to qualifying research and development (R&D) 

expenditures incurred by the MNE Entity both in and outside 

Hong Kong may be exempted from the FSIE regime 

 

Participation 

requirement  

- Dividend 

- Disposal gain  

 

- MNE Entity is a Hong Kong resident person or has permanent 

establishment in Hong Kong to which the foreign-sourced 

dividend or disposal gain is attributable;  

 

- The MNE Entity has continuously held not less than 5% of 

equity interests in the investee entity for not less than 12-

months immediately before the specified foreign-sourced 

dividend or disposal gain accrues; and 

 

- If the dividend / disposal gain is subject to a tax that is of 

substantially the same nature as profits tax in a foreign 

jurisdiction and it is subject to qualifying similar tax rate of at 

least 15% in a foreign jurisdiction 

 

 

Where none of the exemptions above applies, an MNE Entity could still rely on double taxation relief if it has 

paid tax outside of Hong Kong which is substantially of the same nature as profits tax. This relief is available 

whether or not the relevant jurisdiction has entered into a comprehensive avoidance of double taxation 

arrangement with Hong Kong. The maximum amount of tax credit would be the lower of foreign tax paid and 

the profits tax that would have been payable on the same income.  

 

Reporting Obligations  

Under the Bill, an MNE Entity that receives in Hong Kong specified foreign-sourced income has certain 

reporting and filing obligations. This includes, among other things, reporting its specified foreign-sourced 

income and amount of chargeable specified foreign-sourced income in the profits tax return, or (if no profits 

tax return has been issued) notify the tax authority that it is chargeable to profits tax within four months 

after the end of the basis period of the year of assessment during which the income is received. An MNE 

Entity must keep a record of its transactions, acts or operations relating to the specified foreign-sourced 

income for at least seven years.  
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Next Step 

The Bill is currently still subject to the Legislative Council's scrutiny. Considering that the Bill is expected to 

come into force on 1 January 2023 and its broad applicability, we would recommend that you reach out to 

legal professionals to assess how your business would be affected. Stephenson Harwood is a leading law firm 

featuring tax, corporate, commercial, business law and regulatory practices in Hong Kong. If you would like 

to know more about the Bill and how it will affect you, please contact us. 

Please note that this material is not intended to be tax, legal or other professional advice. Please 

reach out to us for formal engagement for specific advice.  
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1 Stephenson Harwood is a law firm of over 1100 people worldwide, including 190 partners. Our people are 

committed to achieving the goals of our clients – listed and private companies, institutions and individuals. 

2 We assemble teams of bright thinkers to match our clients' needs and give the right advice from the right 

person at the right time. Dedicating the highest calibre of legal talent to overcome the most complex issues, 

we deliver pragmatic, expert advice that is set squarely in the real world.   

Our headquarters are in London, with eight offices across Asia, Europe and the Middle East. In addition, we 

have forged close ties with other high quality law firms. This diverse mix of expertise and culture results in a 

combination of deep local insight and the capability to provide a seamless international service.  

 

© Stephenson Harwood LLP 2022. Any reference to Stephenson Harwood in this document means Stephenson Harwood LLP and its 

affiliated undertakings. The term partner is used to refer to a member of Stephenson Harwood LLP or a partner, employee or consultant 

with equivalent standing and qualifications or an individual with equivalent status in one of Stephenson Harwood LLP’s affiliated 

undertakings.  

 
Full details of Stephenson Harwood LLP and its affiliated undertakings can be found at www.shlegal.com/legal-notices.  

 

Information contained in this briefing is current as at the date of first publication and is for general information only. It is not intended to 

provide legal advice.  
 

Unless you have consented to receiving marketing messages in relation to services of interest to you in your personal capacity, the 

services marketed in this message are offered only to the business for which you work. 
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