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Introduction
Insolvency regime

Sources
Hong Kong’s insolvency regime is based 
mainly on that of the United Kingdom. The 
legislation concerning corporate insolvency is 
contained largely in the Companies (Winding 
Up and Miscellaneous Provisions) Ordinance 
(Cap 32) (“CWUMPO”) and the Companies 
(Winding-up) Rules. The corporate insolvency 
and winding up provisions in the legislation 
are broadly based on the Companies Act 1929 
and the Companies Act 1948 of the UK. The 
last major amendment of those provisions 
was made in 2016. 

Insolvency procedures
Corporate insolvency procedures available 
include:

• contractual arrangement
• schemes of arrangement
• creditors’ voluntary liquidation
• compulsory liquidation
• court liquidation under a regulating order 
• receivership. 

In addition to the above insolvency 
procedures, solvent or defunct companies 
may be disposed by way of:

• members’ voluntary liquidation 
• striking off or deregistration. 

Finally, a dormant company can obtain official 
dormant status.

Insolvency practitioners
There are presently no specific licensing or 
registration requirements for insolvency 
practitioners. In practice, insolvency 
practitioners are mostly from the 
accountancy profession. 



2

Companies trading under financial 
difficulties
Before the directors decide whether to 
continue trading or to take any steps to 
wind up the company (including passing a 
resolution or making a petition), the principal 
legal issues to consider are:

•  fraudulent trading
• misfeasance
• director disqualification 
• antecedent transactions. 

Unlike other common law jurisdictions, Hong 
Kong has not yet enacted legislations on 
insolvent trading. 

Fraudulent trading

General rule
By section 275 of CWUMPO, if the company 
ultimately goes into liquidation, certain 
individuals may be personally responsible 
for all or any of the company’s debt. This is 
the case if the company’s business has been 
carried on by them with fraudulent purpose 
or intent to defraud its creditors. In addition 
to civil liability, any such person commits a 
criminal offence, for which imprisonment and 
a fine are the penalties.

Who is personally liable? 
It is not only directors of the company 
who may incur civil and criminal liability 
for fraudulent trading. All persons who are 
“knowingly parties” to the continuation 
of trading are at risk. This can include the 
company secretary or other officers, if 
he or she takes a more active role in the 
management of the company than may 

be usual. A parent company or major 
shareholder may also be “knowing parties” if 
someone within the parent company or the 
major shareholder carries on the business of 
the company with fraudulent intent. 

Fraud
Fraud in the sense of dishonesty is a key 
element for fraudulent trading. Whether 
the directors have been dishonest depends 
on the facts in each case. If the directors 
continue to carry on business and incur debts 
while knowing there is no reasonable prospect 
of the creditors receiving payment of those 
debts, the court may infer the intent to 
defraud based on these facts. Fraud requires 
real dishonesty and depends on the actual 
thoughts rather than the reasonableness 
of the beliefs of the directors. In situations 
where the directors honestly believe that 
there is a reasonable prospect that debts 
incurred through continued trading will be 
paid when they fall due or shortly afterwards, 
they can safely continue trading. This is so 
even if the directors’ views are not reasonably 
held, although an unreasonable view may be 
evidence that the directors do not genuinely 
have such beliefs. 

Support from parent/shareholder/creditors
An intention to defraud creditors must be 
supported by the facts. If those facts can also 
suggest an honest intention, the court will not 
infer dishonesty. For example, in one case, a 
subsidiary was promised continued support by 
the parent company. The subsidiary went into 
liquidation when such support was withdrawn. 
The court considered that if the directors 
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honestly believed that such support would be 
continued, they could continue trading. The 
same would apply if the directors honestly 
believe that support from its banks will continue.

Incurring debts which cannot be paid
Dishonesty does not require those 
responsible to know or believe that the 
debts will never be paid, even though such 
knowledge or belief will show a dishonest 
intention. The court is entitled to find 
dishonesty and a fraudulent purpose if a 
person takes part in obtaining credit when he 
has no good reason to think that the debts 
will be paid when it becomes due or shortly 
afterwards. Directors cannot escape liability 
if they believe merely that new debts can be 
met at some indeterminate time in the future.

Proof of insolvency insufficient
Trading at a time when the company is insolvent 
does not always point to fraudulent trading. 
If balance sheet insolvency, or even cash flow 
insolvency, were to mean that the company had 
to stop trading, it would never be possible for 
the company to continue trading long enough to 
solve its financial difficulties by either:

• entering into a compromise or standstill with 
its banks and/or other major creditors

• obtaining new equity or debt finance from 
investors or lenders prepared to provide 
further funding. 

Misfeasance 

If a company goes into liquidation, an officer 
may be ordered by the court to repay or 
restore money or property or contribute 
towards the assets of the company if he or she 
has misapplied or retained or become liable 
or accountable for any money or property of 
the company, or been guilty of misfeasance, 
breach of duty or breach of trust. 

Fiduciary duties
As always, directors of a company have 
fiduciary duties to act in the best interests of 
the company at all times. While the company 
is solvent, these duties are owed principally 
to the company’s shareholders. However, 
when the company is in financial difficulties, 
these duties are owed also (and perhaps 
principally) to the company’s creditors. 
The directors must then be careful not to 
allow the company to enter into obviously 
improper transactions. 

Amount to be claimed
Loss suffered by the company must be 
proved. If the money misappropriated from 
the company is later used to discharge the 
company’s debts, even though the officer is 
guilty of misfeasance, the company has the 
full benefit of the money and the amount 
cannot be claimed again.

Director disqualification 

A liquidator may apply to the court for an 
order disqualifying any of the company’s 
directors from holding directorships of other 
companies in the future. Grounds for such 
a disqualification order include fraudulent 
trading (see the sub-section headed 
“Fraudulent trading” above), breach of 
fiduciary duty (see the sub-section headed 
“Misfeasance and above) and other conduct 
which makes the relevant person unfit to be 
involved in the management of a company. A 
disqualification order can be made for up to 
15 years.
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Antecedent transactions
Certain antecedent transactions may 
be challenged upon the liquidation of a 
company. A transaction may be challenged 
for the following grounds: 

• unfair preference
• transactions at an undervalue
• extortionate credit transactions
• floating charge invalidity 
• transactions defrauding creditors. 

Unfair preference 

Meaning
A company gives an unfair preference if it 
does anything in order to put a particular 
creditor into a better position than other 
creditors which, in the event of the 
company’s liquidation, will be better than it 
would have been otherwise. If a transaction 
constitutes an unfair preference, it would be 
set aside and the preferred creditor would be 
ordered to repay money which would then be 
paid out to all the creditors.

Timing of the transaction
Under section 266 of CWUMPO, if a 
company has given an unfair preference to a 
person within 6 months (or two years if the 
transaction parties are connected to the 
company) before the start of its liquidation 
(the look-back period) , the liquidator may 
apply to the court for an order to restore the 
company’s position to what it would have 
been but for the unfair preference. 

Associates
The meaning of associates is defined in 
sections 265B and 265C of CWUMPO. A 
company’s associates include its directors, 
shadow directors and officers. Employees 
are not regarded as associates. A person’s 
associates include his spouse, cohabitant 
and relative. A person is connected to the 
company if that person is (a) an associate of 
the company director or shadow director; or 
an associate of the company. There are two 
important implications where the preferred 
person is connected to the company. First, 
the look-back period would be 2 years 
instead of 6 months before the company’s 
liquidation. Second, the company would be 
presumed to desire to put the person in a 
better position through the transaction. 

Application
If the directors make a payment or give 
security to any creditor in order to put it in 
a better position than other creditors when 
the company is liquidated, the directors 
may themselves ultimately be ordered to 
compensate the company. Directors should 
not therefore do so. If, however, the directors 
of the company make a payment or give 
security to a creditor because they see this 
as a sensible way of ensuring the survival 
of the company for the benefit of all the 
creditors of the company, then this would 
not amount to an unfair preference and the 
directors would not bear personal liability. 
Without clear evidence showing a desire to 
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prefer, the court would infer this from the 
relevant surrounding circumstances. For 
example, if the preferred creditor only made 
mild complaints and did not place any real 
commercial pressure on the Company, while 
the steps taken by other creditors are more 
concrete and more serious, there is case law 
deciding that the company was influenced by 
a desire to prefer.

Transactions at an undervalue 

Meaning
A transaction is at an undervalue if the 
company makes a gift to a party or the 
company enters into a transaction with a 
party which provides significantly less value 
than the company in the same transaction 
(s.265E of CWUMPO). 

Timing of the transaction
The transaction must be entered into within 
5 years before the commencement of the 
winding-up (ss.265D(2), s.266B(1)(a) of 
CWUMPO), and the company was unable to 
pay its debts at the time of the transaction 
or that it became insolvent because of the 
transaction (ss.265D(2), 266B(2) of CWUMPO). 

Court order
The court may make an order that it thinks fit 
for restoring the company’s position to what 
it would have been if it had not entered into 
the transaction at an undervalue. However, 
the court will not make such an order if the 
transaction was entered into in good faith 
and that there were reasonable grounds to 
believe that the transaction would benefit 
the Company (s.265D(4) of CWUMPO).

Extortionate credit transactions 

Meaning
A transaction is extortionate if, having regard 
to the risk accepted by the person providing 
the credit, the terms of the transaction 
requires grossly exorbitant payments to be 
made or it otherwise grossly contravenes 
ordinary principles of fair dealing. The burden 
is on the credit provider to establish that the 
transaction is not extortionate (s.264B(3) of 
CWUMPO). While the laws of insolvency do 
not generally set aside bad bargains entered 
into by the company for the benefit of 
creditors, s.264B provides an exception in the 
case of particularly harsh credit transactions.

Timing of the transaction
The transaction must be entered into within 
3 years prior to the resolution for winding-
up (in the case of voluntary liquidations or if 
the company had entered into compulsory 
winding-up on the basis of a special 
resolution) or on the date of the winding-up 
order (s.264B(2) of CWUMPO).

Court Order
The court may make any of the orders set 
out in s.264B(4) of CWUMPO to set aside any 
obligation created by the transaction, varying 
the terms of the transaction or requiring 
any party to the transaction to repay to the 
liquidator sums paid by the company.
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Floating charge invalidity

Rule
By section 267 of CWUMPO, a floating 
charge (usually a security over non-fixed 
or circulating assets such as account 
receivables or inventory) granted by the 
company within 12 months (or 2 years if the 
floating charge is granted in favour of an 
associate of the company) prior to liquidation 
may be invalid. The floating charge is valid if it 
secures new money injected to the company 
from the lender after the creation of the 
charge. However, it is invalid to secure any 
money the company has already borrowed 
previously. The exception is if the company 
has been fully solvent immediately after the 
creation of the charge. 

Application
 A floating charge which the company gives 
to any creditor will not be valid to secure 
existing actual/contingent liabilities of the 
company to that creditor if the company goes 
into liquidation within the prescribed period. 
However, it will be valid as a security for 
any new credit facilities which that creditor 
provides to the company after the creation of 
the charge. Even if the floating charge is later 
found to be invalid as security for the existing 
indebtedness, the covenant to pay remains 
valid (i.e. the company is still obligated to 
pay its creditor). Genuine credit transactions 
including property or services supplied to 
the company at the same time or after the 
creation of the floating charge are exempted 
from invalidation. 

Transactions defrauding creditors 

Meaning
Any transaction by the company which is 
intended to defraud the company’s creditors 
will be void, by section 60 of the Conveyancing 
and Property Ordinance (Cap 219). 

Objective test
If a company disposes of a property without 
receiving anything in return when it is or 
will become insolvent as a result of this 
disposition, and the result is that his current 
or future creditors are exposed to at least 
a significant risk of being unable to recover 
their debts in full, it is almost certain that 
the company has the intent to defraud its 
creditors. In cases falling outside the above 
rule, an actual intent to defraud creditors 
must be inferred from the available evidence.
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Restructuring arrangements
Contractual arrangements

Nature
 Contractual arrangements, known as 
restructurings or workouts, are by mutual 
agreement between the debtor company 
and its creditors. There is no need to involve 
the court. The terms of the arrangement are 
set by the parties involved. The company and 
the creditors are contractually bound by the 
terms of the arrangement.

Unanimous consent
In practice, the terms require 100 per 
cent agreement by the relevant class or 
classes of creditors concerned to prevent 
one dissenting creditor from commencing 
winding-up proceedings. With regard to 
financial creditors, the Hong Kong Monetary 
Authority (“HKMA”) and the Hong Kong 
Association of Banks (“HKAB”) have issued 
formal but non-statutory guidelines on 
multiple bank restructuring. The rules 
stress importance of banks acting quickly 
but providing sufficient liquidity to obtain 
a considered view of the borrower’s future 
prospects. The guidelines also state that 
where a clear majority of the banks agree to 
support a company, others should carefully 
review their own positions.

Creditor control
Once a contractual arrangement is approved, 
creditors will have close control over the 
implementation of the arrangement, 
though they must be careful not to incur 
liability through such control. They would 
normally form a steering committee with 
an insolvency practitioner as supervisor 
or trustee to monitor progress. The HKMA 

and the HKMB guidelines stress that the 
members of the committee should be of 
sufficient seniority to be able to take and 
implement recovery decisions quickly.

Schemes of arrangement

Nature
A scheme of arrangement (under section 
673 of the Companies Ordinance (“CO”)) 
is essentially the same as a contractual 
arrangement except that a scheme requires 
agreement by at least 75 per cent in value 
and 50 per cent in number of the creditors 
voting at the relevant meetings and must 
be sanctioned by the court. Although 
agreement by 100 per cent of the creditors 
voting is not required, once approved by the 
court, the scheme is binding on all creditors.

Advantage
It is more flexible to incorporate terms in a 
scheme and it offers the opportunity to bind 
a dissenting minority. Moreover, as a scheme 
is not an insolvency process, there are fewer 
stigmas attached to it. 

Disadvantage 
The key disadvantage of a scheme of 
arrangement is that, while the scheme is 
being developed, negotiated and approved, 
there is no moratorium protecting the 
company from creditor action and claims. 
Accordingly, except in conjunction with a 
provisional liquidation (see the paragraph 
headed “Provisional liquidation”) schemes of 
arrangement are rarely used as a corporate 
rescue mechanism. On the other hand, one 
must also be aware of the cost implications 
of a court-driven process when considering 
whether it is worthwhile to opt for a scheme.
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Procedure
There are three main stages. First, there 
must be an application to the Court for 
an order that one or more meetings of 
the creditors be summoned. Second, the 
proposals must be put to the meeting or 
meetings, considered and approved by a 
majority in number representing 75% in 
value of the claims of those present and 
voting in person or by proxy. Provided that 
the scheme is approved by the requisite 
majority, the third stage will be for the Court 
to decide whether to sanction it. 

Court’s discretion
The Court has an unfettered discretion to 
sanction a scheme. In other words, it is not 
bound by the decision of the meeting. The 
factors that the court would consider in 
exercising its discretion are as follows: 

• whether the scheme is for a permissible 
purpose

• whether the creditors who were called on 
to vote as a single class had sufficiently 
similar legal rights that they could consult 
together with a view to their common 
interest at a single meeting

• whether the creditors have been given 
sufficient information about the scheme to 
enable them to make an informed decision

• whether the meeting was duly convened 
in accordance with the Court’s directions

• whether the necessary statutory majority 
have been obtained

• whether the Court is satisfied in the 
exercise of its discretion that an intelligent 
and honest man acting in accordance with 
his interests as a member of the class 
within which he voted might reasonably 
approve the scheme

• in an international case, whether there 
is sufficient connection between the 
scheme and Hong Kong, and whether 
the scheme is effective in other relevant 
jurisdictions (as it would not be a proper 
exercise of discretion to sanction a 
scheme that serves no purpose)

• whether there is any “blot” or technical or 
legal defect in the scheme. 

Provisional Supervision  
(not yet enacted)

Nature
Unlike some other common law jurisdictions 
such as the United Kingdom and Singapore, 
there is at present no statutory corporate 
rescue mechanism in Hong Kong. Provisional 
supervision is a proposed corporate rescue 
mechanism in Hong Kong. An independent 
insolvency specialist known as provisional 
supervisor is appointed to take over the 
management from the directors and a 
moratorium on creditors’ action is imposed. 
The mechanism is initiated by a company, the 
directors, provisional liquidator or liquidator 
and only a notice of appointment is required 
to be filed with the Registrar of Companies. 

History
Provisional supervision was initially 
suggested in 1996 by the Law Reform 
Commission’s report on Corporate Rescue 
and Insolvent Trading and formally proposed 
in Companies (Corporate Rescue) Bill in 
2001 by the Legislative Council but failed 
to obtain approval. There were subsequent 
consultation papers published in around 
2009 and 2014. The most controversial 
issue of the proposal is the treatment of 
worker wages. Until now, the bill has not been 
formally enacted. 



10

Receivership
Receivers

A receiver is a person, normally an insolvency 
practitioner, appointed to take possession 
of specific property to safeguard it, to 
receive from it or to dispose of it. Where 
the receiver takes control of the general 
conduct of a business (including assets), he 
is called a receiver and manager. A receiver 
of a company’s property does not wind up or 
liquidate the company.

Appointment under security 
document

Receivers are usually appointed under 
debentures, charge documents or other 
security documents granted in favour of a 
bank or other creditor, as security for lending, 
banking facilities or other credit, after the 
customer/debtor defaults on the credit 
arrangements. The security document may 
incorporate charges on specific property 
(fixed charge) or the general business 
undertaking of a company (floating charge) 
under the Companies Ordinance (Cap 622) 
(“CO”). The security thus afforded to the 
security holder may be a fixed charge, a 
floating charge or a combination of both.

Appointment by court

A receiver may be appointed by the court, for 
example, to safeguard property which is the 
subject of a dispute or pursuant to a charging 
order in debt recovery actions. A receiver 
may also be appointed under the provisions 
of a statute, eg., the Drug Trafficking 
(Recovery of Proceeds) Ordinance.

Duty of receiver to appointor

The receiver’s primary task is to realise 
sufficient assets to pay off the debt due to 
the security holder. Where the appointment 
is under a floating charge, or a charge 
originally created as such, the receiver 
would need first to settle the claims of the 
preferential creditors, who take precedence 
over the security holder.

Powers of receivers

The scope of the receiver’s powers is set out 
in relevant security document under which 
the receiver was appointed. Typically, the 
security document empowers receivers to 
take control and realise the secured assets. 
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Duty of receiver to others

Whilst the receiver is not appointed by the 
general body of creditors and does not have 
any statutory responsibility to call meetings 
of creditors or to account to them for the 
receivership, a receiver should nonetheless 
have regard to the possible interest of the 
unsecured creditors in disposing of the assets 
under the security document. As a matter of 
professional courtesy and particularly where 
attempting over a prolonged period of time to 
dispose of the business as a going concern, a 
receiver may wish to retain the goodwill and 
cooperation of the general body of creditors 
by issuing to them periodic reports of the 
progress of the receivership.

Close of receivership

If there are surplus funds after payment to the 
security holder, these should be returned to the 
company or passed to any liquidator appointed. 
The receiver would not be paying any dividends 
to unsecured creditors in any case.
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Winding up procedures
The company may be wound up by way of:

• member’s voluntary winding up (CWUMPO, 
section 228 and sections 233 to 239A)

• creditors’ voluntary winding up (CWUMPO, 
section 228 and sections 240 to 248

• a special procedure for voluntary winding 
up under s228A) 

• compulsory winding up by the court 
(CWUMPO, sections 177 and 178 and 
other supporting sections). 

Members’ voluntary winding up

Purpose
In a members’ voluntary liquidation, a 
company which no longer wishes to exist, or 
which has achieved the purpose for which it 
was set up, realises all its assets, discharges 
all its liabilities and distributes the surplus 
funds among the shareholders. Members’ 
voluntary liquidations are also common in 
group restructuring situations.

Procedure
A members’ voluntary winding up may only 
occur when the company is solvent. Such 
winding up requires:

• a special (i.e. 75%) resolution by the 
company in general meeting to wind up 
voluntarily 

• a solvency certificate by all the directors 
(or a majority of them if there are more 
than two directors) expressing their 
opinion that the company will be able to 
pay its debts in full within such period 
not exceeding 12 months from the date 
of the resolution as is specified in the 
solvency certificate.

Shareholders’ meeting
A general meeting of the company’s 
shareholders must be called, within five 
weeks after the date of the directors’ 
solvency certificate, to resolve to wind-up 
the company voluntarily and also to appoint 
the liquidator and to fix the liquidator’s 
remuneration. Upon the appointment of 
such liquidator, the directors’ powers cease. 

Administration
Liquidation starts when members of the 
company pass a special resolution to wind up 
the company voluntarily at an extraordinary 
general meeting convened for that purpose. No 
meeting of creditors is required. The liquidation 
process itself may take more than 12 months, 
but creditors must be paid in full within 12 
months of commencement of liquidation.

Conversion to creditors’ voluntary
If, in the course of the liquidation, the assets 
are insufficient to meet the liabilities of the 
company within 12 months, the liquidator is 
under a duty to call a meeting of the creditors as 
soon as possible and to take steps to convert to 
a creditors’ voluntary liquidation. Also, if there is 
no solvency certificate, the winding up will be a 
creditors’ voluntary liquidation.

Creditors’ voluntary winding up 

Contrary to the name of this procedure, 
creditors themselves cannot institute a 
creditors’ voluntary winding up. The company’s 
directors must take the necessary steps by 
calling a meeting of the company’s shareholders 
to pass the necessary resolution (e.g. if the 
directors consider that the company cannot by 
reason of its liabilities continue its business). 
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Board meeting
Board meeting is called to pass a resolution 
to call for a general meeting to wind up the 
company voluntarily.

Shareholders’ meeting and notice period
Shareholders’ meeting to pass a special (i.e. 
75%) resolution to wind up the company 
voluntarily and to decide who they wish to be 
the liquidator. The minimum notice period 
for convening the meeting is 14 days but the 
period can be reduced if it is agreed by at 
least 95% of the total voting rights.

Creditors’ meeting and notice period
The company calls a creditors’ meeting, by 
notice sent to creditors and also published 
in the Gazette and in English and Chinese 
newspapers. The minimum notice period for 
convening the creditors’ meeting is 7 days, and 
the meeting of creditors shall be held not later 
than 14 days after the shareholders’ meeting. 

Appointment of liquidator
At the creditors’ meeting the creditors either 
ratify the appointment of the company’s 
choice of liquidator or appoint a different 
liquidator. Usually the company’s choice of 
liquidator is ratified as he will have already 
begun investigating the company’s affairs 
and got to know the business. When a 
liquidator is appointed all the powers of the 
directors cease. 

Committee of inspection
The creditors may form a committee 
of inspection of not more than seven 
persons to assist the liquidator with the 
liquidation administration. Creditors have 
considerable influence over the handling of 
the administration by the liquidator as certain 
powers of the liquidators are only exercised 
with sanction from the creditors at a meeting, 
the committee of inspection or the court.

Special procedure for voluntary 
winding up

Procedure
This method of initiating a winding up is unique 
to Hong Kong. If the directors of the company 
form the opinion that the company cannot by 
reason of its liabilities continue its business, 
they may resolve to this effect at a meeting 
and deliver to the Registrar of Companies 
a winding up statement to commence the 
winding up of the company. This is the quickest 
way for the directors to initiate a liquidation. 
Such winding-up statement should verify the 
directors’ resolution that: 

• The company cannot by reason of its 
liabilities continue its business.

• They consider it is necessary that the 
company be wound up and that the 
winding up should be commenced under 
section 228A because it is not reasonably 
practicable to commence the winding up 
by another route.

• Meetings of the company and of its 
creditors will be summoned for a date not 
later than 28 days after the delivery of the 
winding-up statement to the Registrar. 
The section 228A procedure requires the 
board decision to be made by a majority 
of the directors, not just by a majority of 
those directors attending the meeting. 

Provisional liquidator
Where the winding-up statement is 
delivered to the Registrar, the directors of 
the company must immediately appoint a 
provisional liquidator as stated in the winding 
up statement who will take control of the 
company, at which point the directors’ 
powers cease. Such a liquidator has only a 
limited power without the sanction of the 
Court, and his role is essentially to preserve 
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the assets pending the later appointment 
of a full liquidator. The provisional liquidator 
appointed under this section must be a 
solicitor or a certified public accountant 
under the Professional Accountants 
Ordinance (Cap 50), and must give his 
consent to the appointment.

Director’s declaration
Any director signing the winding-up 
statement under section 228A of CWUMPO 
without having reasonable grounds:

• for the opinion that the company cannot by 
reason of its liabilities continue in business

• to consider that the winding up of 
the company cannot be reasonably 
practicable to be commenced any 
another section of CWUMPO

• for certifying the contents of the winding 
up statement, will be liable to a fine and 
imprisonment.

Consequences of voluntary 
winding up

The consequences of the company going 
into a voluntary liquidation (members’ or 
creditors’) are that:

• every invoice, order for goods, or 
business letter issued by or on behalf of 
the company must contain a statement 
that the company is being wound up

• the control of the Company’s affairs 
and custody of all its property passes 
to the liquidator and the company must 
cease its business except in so far as the 
liquidator considers it necessary for the 
beneficial winding-up of its affairs

• no transfer of shares in the company is 
permitted except with the sanction of the 
liquidator.

Compulsory winding up by the 
court

A compulsory winding-up is usually initiated 
by a creditor although a petition to wind 
the company up can also be brought by 
the company itself (after the passing of a 
special resolution of its shareholders), a 
contributory (past or present shareholder), 
the Financial Secretary, the Registrar of 
Companies, the Official Receiver or the 
Securities and Futures Commission. Upon 
a winding up order being made, the official 
receiver will carry out the role of liquidator 
and will report to the court on the progress 
of the liquidation, but only until such time 
(if any) as another liquidator is appointed, 
for which purpose the official receiver must 
call meetings of creditors and shareholders 
of the company to decide whether they 
wish another liquidator to be appointed 
and the court then makes any necessary 
appointment. A compulsory winding-up 
is generally a more expensive and slower 
process than a voluntary winding-up.

Grounds for winding up
Under section 177 of CWUMPO, the 
company may be wound up by the court on 
any one of 6 specified grounds, including the 
ground that (1) the company has passed a 
special resolution resolving to do so or (2) 
the company is unable to pay its debts (see 
the paragraph headed “Inability to pay debts” 
below). The application to the court for the 
winding up shall take place by way of petition 
usually presented either by the company or 
by any of its creditors.
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Inability to pay debts
No exhaustive definition of inability to pay 
debts is given in CWUMPO. Commercially, 
there are two principal tests for insolvency, 
namely:

• the cash flow test
• the balance sheet test. 

Under the cash flow test the company is 
insolvent if it is unable to pay its debts as 
they fall due. Under the balance sheet test 
the company is insolvent if its liabilities 
exceed its realisable assets. However, 
although both tests may in practice be 
relevant to the court’s decision, what a 
petitioning creditor has to prove to the court 
is essentially that the company is “unable to 
pay its debts”.

Deemed inability
Notwithstanding the paragraph headed 
“Inability to pay debts” above, the company 
will be deemed to be unable to pay its debts 
if, among other grounds:

• A creditor to whom the company is 
indebted in a sum equal to or exceeding 
HK$10,000 then due, has served on the 
company, by leaving it at the registered 
office of the company, a demand under 
his hand requiring the company to pay the 
sum so due.

•  The company has for 3 weeks 
thereafter failed to pay the sum, or 
to secure or compound for it to the 
reasonable satisfaction of the creditor. 
This “statutory demand” is helpful in 
persuading the court to wind up the 
company, but is not essential if the 
inability to pay debts is proved in some 
other way.

Official Receiver
 If and after a petition has been presented 
against the company, a court hearing will be 
held about one month later. In the meantime, 
it is the responsibility of the petitioner to 
serve the petition on the official receiver (a 
government insolvency official) and then 
advertise the petition (in the Gazette and one 
English and one Chinese daily newspapers) 
seven clear days or such longer time as the 
court may direct before the hearing so as to 
give any interested party the opportunity 
to notify the petitioner as to whether they 
support or oppose the petition.

Court hearing
The first court hearing (usually on a 
Wednesday) will be heard before a Master. 
If the petition is unopposed it is likely that a 
winding up order would be made at the first 
hearing. If opposed, the hearing would be 
adjourned to the Companies Judge on the 
following Monday. The Companies Judge may:

•  make a winding up order
• dismiss the petition
• adjourn the hearing for further argument.

The date of the commencement of the 
winding up is deemed to relate back to the 
date of presentation of the petition. 
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Consequences
The consequences of a winding up order 
being made by the court are that:

• every invoice, order for goods, or 
business letter issued by or on behalf of 
the company must contain a statement 
that the company is being wound up

• any post-petition disposition of the 
company’s property or transfer of shares 
is void unless the court orders otherwise

• any post-petition attachment or distress 
against the estate is void

• no legal action or proceeding may be 
proceeded with or commenced except 
with the leave of the court

•  the control of the company’s affairs and 
custody of all its property passes to the 
official receiver and the company ceases 
its business except in so far as the official 
receiver considers it necessary for the 
beneficial winding-up of its affairs

• the company’s present or past officers 
and/or other suitable persons must 
prepare and deliver to the liquidator 
a statement as to the affairs of the 
company, verified by affidavit, and 
showing particulars of its assets, debts, 
and liabilities, the names, addresses, 
and occupations of its creditors, the 
securities held by them respectively, the 
dates when the securities were given and 
certain other information.

Provisional liquidator
When the winding-up order is made, the 
official receiver automatically becomes 
the provisional liquidator, unless a private 
provisional liquidator was appointed to 
preserve the assets before the hearing of 
the winding-up petition (see the paragraph 
headed “Provisional liquidation” below), in 
which case he or she will remain in place as 
the provisional liquidator on the making of 
the winding-up order.

Creditors’ and shareholders’ meetings
The official receiver or provisional liquidator 
then arranges for the first meetings of the 
contributors and creditors of the company 
(to be held normally within three months of 
the granting of the winding-up order unless 
a court order is granted for the liquidation, 
of a company with estimated assets of less 
than HK$200,000, to be dealt with under the 
summary procedure). At these meetings, 
contributories and creditors may appoint a 
liquidator to replace the provisional liquidator 
and appoint a committee of inspection, as in 
the case of a creditors’ voluntary liquidation.
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Panel A and Panel T Schemes
The Official Receiver’s Office contracts out 
compulsory liquidations cases to private 
insolvency practitioners. Panel A scheme 
was established for cases in which the 
assets of the company were in excess of 
HK$200,000 in value. The scheme works as a 
roster system. The name of the next person 
on the roster will be put to the creditors at 
the creditors’ meeting if no nomination has 
been received by the Official Receiver. For 
cases in which the assets of the company 
do not exceed HK$200,000 in value, a Panel 
T scheme was established and inclusion to 
the scheme is achieved by tender. Pursuant 
to section 194(1A) of CWUMPO, if the 
Official Receiver is of the opinion that the 
assets of the company is not likely to exceed 
HK$200,000, he may at any time appoint a 
person on the panel as provisional liquidators 
in his place.

Contributories
 “Contributories” are persons who may 
be liable to contribute to the assets of an 
insolvent liquidation. Though somewhat 
misleading, contributories include 
shareholders who have paid up in full for 
their shares in limited companies, even 
though such shareholders will have no assets 
contribution obligation.

Factors affecting choice of 
liquidation route for an insolvent 
liquidation

Necessity for liquidation
 If the directors of a company have come 
to the view that, because of the trading 
position of the company and the absence 
of financial support from a parent company 
or other shareholders and/or further debt 
finance or credit from a financial institution 
or trade creditors and/or funding from other 
investors, there is no reasonable prospect of 
the company surviving and, in particular, no 
reasonable prospect of new debts incurred 
from then on being paid on (or shortly after) 
their due date, then the directors must, in 
order to avoid personal liability, take steps 
as quickly as reasonably possible to put 
the company into liquidation. However, 
the appropriate method to choose to do 
this depends on several factors, which are 
outlined below.

Choice of liquidator
As a preliminary point, it is sensible always 
to choose a liquidation method with which 
the proposed liquidator is comfortable. This 
is partly because a liquidator will not accept 
appointment unless he is satisfied that 
the liquidation method is appropriate and 
therefore his appointment is valid. However, 
the method to choose is only one of the many 
issues which it is sensible to discuss with the 
proposed liquidator in advance of initiating the 
liquidation procedure, because the liquidation 
will be more efficient (in terms of both time 
and cost) if the proposed liquidator is involved 
in initiating the liquidation process and is 
therefore well-prepared for the liquidation. 
We therefore recommend that any liquidation 
proposal be discussed with the proposed 
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liquidator before the directors or shareholders 
choose the liquidation method and certainly 
before the liquidation is initiated, particularly 
as most of the appropriate liquidation 
methods will require the liquidator to be 
identified in the documentation. 

Special procedure for voluntary winding up
This liquidation method is the quickest, 
because it takes effect as soon as the 
directors resolve to wind up the company 
and file the relevant papers at the Companies 
Registry. However, it is possible to use this 
special procedure only if the directors are 
prepared to make a winding up statement 
to the effect that there is no reasonably 
practicable alternative method of putting the 
company into liquidation. This procedure is 
therefore only suitable where it is essential 
that the company be put immediately into 
liquidation, without the lapse of a week or 
so, for instance because a liquidator needs 
immediately to take control of the company 
in order to preserve its business and/or 
assets, such as where: 

• the assets include perishable goods
• the business involves uncompleted 

contracts which must be completed 
without a break in order to realise value

• the pressure from creditors is so intense 
that the company’s assets/business 
would be seriously damaged without the 
immediate protection from creditors 
which a liquidation brings. This procedure 
requires a resolution of a majority of the 
directors and is therefore sometimes 
also not possible where the board is split 
on the need to put the company into 
liquidation.

Compulsory winding up (initiated by 
petition to the court)
This method is principally used by a creditor 
of the relevant company, because a creditor 
cannot get his debtor company into 
liquidation in any other way. This method may 
also be used by the company itself where it 
cannot find a liquidator who is prepared to 
take on the job (eg. because the company has 
no assets from which the liquidator’s fees can 
be paid), so that the only solution is for the 
court to order the company into liquidation 
and to provide the “official receiver” (a 
government official) to act as the liquidator. 
However, this method is unusual where it is 
the directors of the company who wish to 
initiate the liquidation. This is because:

•  The court does not expect this method 
to be used where the more usual 
creditors’ voluntary winding up method 
(see the paragraph headed “Creditors’ 
voluntary winding up” below) is available .

• There is an unsatisfactory limbo period 
between the presentation of the petition 
to the court and the time at which the court 
orders the company into liquidation (which 
can be several months), during which the 
directors are still in control, creditors can 
continue to take recovery action, but is 
dangerous for the directors to do anything 
(in particular make payments). Sometimes 
this method is used in conjunction with 
an application to the court (at the same 
time as the petition is presented) for the 
appointment by the court of a provisional 
liquidator to take over from the directors 
immediately in order to preserve the 
business/assets of the company during the 
period from the petition presentation to 
the winding up order by the court. However, 
this combination is expensive in terms of 
legal and other fees. 
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Creditors’ voluntary winding up 
Accordingly, the normal way of putting a 
financially-troubled company into liquidation, 
where this is initiated by the company 
itself, is the creditors’ voluntary winding up 
method. Where the company is a wholly-
owned subsidiary, this method is relatively 
quick, because the relevant shareholders’ 
and creditors’ meetings can be held within 
one or two weeks. No applications to the 
court are needed and, instead, the procedure 
essentially comprises:

• a board decision to initiate the procedure
• the convening and holding of a 

shareholders’ meeting to resolve to 
put the company into liquidation and to 
appoint a liquidator 

• the convening and holding of a creditors’ 
meeting (to confirm or alter the choice of 
liquidator). 

Provisional liquidation 
Because Hong Kong does not yet have a 
formal procedure for corporate rescue, 
it is sometimes appropriate to use the 
compulsory winding up procedure, 
coupled with the appointment of a 
provisional liquidator, in a way (not originally 
contemplated by the compulsory procedure) 
to achieve a period of moratorium. This idea 
involves the presentation of a petition to 
the court for the compulsory winding up of 
the company (under sections 177 to 179 of 
CWUMPO), together with an application to 
the court for the appointment of a provisional 
liquidator (under section 193 of CWUMPO). 

This is the only method which both protects 
the directors from personal liability and gives 
the company some chance of being saved 
from final liquidation, because:

• The provisional liquidator immediately 
replaces the directors as manager of the 
company’s business and affairs.

• The company is not immediately 
in liquidation (because liquidation 
will commence only when the court 
eventually decides to make a winding up 
order, which might not happen for a few 
weeks or months).

• The appointment of provisional liquidator 
automatically suspends all legal 
proceedings against the company. 

 In order for the court to appoint a provisional 
liquidator, it usually requires the applicant 
to show to that there is a risk of dissipation 
of assets. This method (ie. petition plus 
the appointment of provisional liquidator) 
is, however, more expensive in terms of 
legal fees and takes a little longer than 
other methods of putting a company into 
liquidation. Accordingly, if there is no hope 
of saving the company and no other reason 
to delay the company’s final liquidation (e.g. 
because a delay might encourage a white 
knight and/or help a listed company to retain 
its listing), then a different method of putting 
the company into liquidation should be used.
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Distribution of assets
The order of application of 
assets in a winding up

Overview 
 The following is a simplified summary of the 
order of priority for different types of payments 
out of the assets in a company in liquidation: 

• payment of the cost of preserving and 
realising the assets subject to a fixed 
charge to the liquidator/receiver (i.e. the 
fees/costs of the liquidator/receiver in 
collecting assets subject to a fixed charge)

• proceeds of the fixed charge assets (less 
direct realisation costs, i.e. the fees/
costs in item 1 above) to the holder of the 
fixed charge

• payment of other costs and expenses of 
the liquidator/receiver

• preferential debts, i.e. Government 
claims (for tax) and certain preferred 
employee claims

• proceeds of the floating charge assets to 
the holder of the floating charge

• unsecured debts
• shareholders.

Where there are insufficient funds to pay 
any class of the claims in full, payment will 
be made pro rata. Where there are surplus 
funds after payment of all the above claims, 
interest accruing during the period of the 
insolvency proceedings (where appropriate) 
will be paid before any funds are returned to 
the shareholders.

Secured creditors
Secured creditors are generally entitled to 
pay themselves out of their security and 
they rank as unsecured creditors for any 
balance remaining unpaid. Creditors secured 
by a floating charge will be postponed and 
paid only after the preferential creditors 
(see the sub-sections headed “Preferential 
payments” and “Preferential creditors have 
priority over floating charge holders” below). 
A fixed or floating charge creditor having the 
power to appoint a receiver over the assets 
subject to such charge may exercise such 
power either before or after a company is 
put into liquidation. A receiver is entitled to 
possession of the company’s secured assets 
in priority to any liquidator. 

Liquidators’ fees and expenses
Liquidators’ fees and expenses are not paid 
out of the secured assets of the company 
except in so far as the work is for preservation 
and realisation of the secured assets.
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Section 265 of CWUMPO
The effect of section 265 is that in a 
compulsory or voluntary winding up, but 
subject to the rights of secured creditors (see 
the paragraph headed “Secured creditors” 
above), the assets of a company are to be 
applied in the following order:

• Costs, charges, and expenses properly 
incurred in the winding up, including 
the remuneration of the liquidator (see 
section 179): if the assets are insufficient 
to meet these liabilities, the court may 
order their payment in such order of 
priority as it thinks just (section 220). If 
the expenses incurred relate to disputes 
between the company’s shareholders, 
specific approval of the court is required 
because as a general rule expenses are 
limited to those incurred by the company.

• Preferential creditors (see the sub-section 
headed “Preferential payments” below).

• Ordinary (unsecured) creditors.

Preferential payments

Section 265(1) of CWUMPO provides that, in 
a winding up, certain debts are to be treated 
preferentially and paid in priority to all others. 
This preference given to preferential creditors 
applies in all winding up procedures, whether 
compulsory or voluntary and whether solvent 
or insolvent. These debts can be divided 
into four categories. Categories A and B 
relate to all types of companies. Category 
C only concerns licenced banks. Category 
D concerns insurance companies. The 
categories are as follows:

Category A: employees
The main types of preferential debt owed to 
employees are:

• Wages not exceeding HK$8,000 in 
respect of services rendered during 
the 4 months immediately prior to the 
commencement of the winding up.

• Severance payments not exceeding 
HK$8,000 due under the Employment 
Ordinance (Cap 57).

• Long service payments not exceeding 
HK$8,000 due under the Employment 
Ordinance (Cap 57).

• Compensation due to employees under 
the Employees’ Compensation Ordinance 
(Cap 282).

• Wages in lieu of notice not exceeding 
the lesser of one months’ wages or 
HK$2,000.

• Accrued holiday remuneration .
• Amount of contributions which the company 

has failed to pay under the Occupational 
Retirement Schemes Ordinance (Cap 426) 
and Mandatory Provident Fund Schemes 
Ordinance (Cap 485).
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Protection of Wages on Insolvency Fund 
(“PWIF”)
The Protection of Wages on Insolvency 
Fund Board was empowered to release 
money out of the Protection of Wages on 
Insolvency Fund (“PWIF”) to employees who 
have applied for ex gratia payment. The PWIF 
will take over the preferential status in the 
winding up if money has been paid by the 
PWIF to the employee. The following are the 
types of payment in which ex gratia payment 
will be made by the PWIF to employees:

• Wages in arrears for services rendered 
during the period of 4 months prior to the 
last day of service, outstanding payment 
for annual leave taken, pay for statutory 
holidays taken, maternity leave pay and 
sick allowance (HK$36,000).

• Payment in lieu of notice (maximum 
HK$22,500 or 1 months’ payment, 
whichever the lower).

• Severance payment (maximum 
HK$50,000 plus 50% of any excess 
entitlement).

• Untaken annual leave and untaken 
statutory holidays (maximum HK$10,500)
• Under the Protection of Wages on 

Insolvency (Amendment) Ordinance 
2012, the scope of the PWIF is 
extended to cover the following for 
employment contracts terminated on 
or after 29 June 2012:
• Pay for untaken annual leave 

earned in the employee’s last full 
leave year and not yet taken.

• Pro rata annual leave pay for the last 
leave year where the employee has 
at least 3 but less than 12 months’ 
service entitled upon termination 
of employment contract.

• Pay for statutory holidays entitled 
but not yet taken by an employee 
within 4 months before his last day 
of service.

Category B: government
Unpaid tax and rates due and payable within 
12 months before the appointment of a 
provisional liquidator or the date of the 
winding up order in the case of a company 
being wound up by the court, or the date of 
commencement of a voluntary winding up.

Category C: small depositors of licenced banks
Small depositors of a license bank have 
priority in case the bank is wound up. At 
present, the aggregate amount of deposits 
in a bank in which a depositors has priority is 
HK$500,000.

Category D: insurers
There are special rules on priority claims if 
the company in liquidation is an insurer. Sums 
payable under a contract of insurance being 
effected as part of the insurer’s general 
business in Hong Kong has priority, unless 
sum are payable in a place outside Hong 
Kong where assets of the company are 
maintained and claims have been accorded 
priority under the law of that place in the 
event of a winding up or the person entitled 
to the sum can claim compensation under a 
scheme designed to secure compensation 
when the insurer becomes insolvent.
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Landlord’s distress

In the event of a landlord or other person 
distraining on any goods or effects of the 
company within three months before the 
date of the winding-up order, the debts given 
priority by s 265 constitute a first charge on 
the goods or effects or their proceeds of sale 
(s 265(5)). The debt to the landlord or other 
person having distrained must be discharged 
after the debts specified in categories A, B 
and C but before payment of other debts 
proved in a winding up (s 265(5A)).

Treatment of outstanding 
unperformed contracts 

Where there is an outstanding unperformed 
contract to which the company is a party at 
the time at which it goes into liquidation, 
the liquidator can (1) decide to perform the 
contract (spending money as necessary) if 
he thinks that this would be beneficial to the 
winding up or (2) decide not to perform the 
contract, in which event the other party to 
the contract can (but does not have to) treat 
the contract as terminated and then claim 
for damages for breach of contract against 
the company, though such claim would be 
an unsecured claim ranking pari passu with 
the claims of all other unsecured creditors of 
the company, or (3) “disclaim” the contract 
(if it is unprofitable, but only if the court 
allows) under section 268 of CWUMPO, so 
that the contract comes to an end and the 
other contract party has an unsecured claim 
in the winding up for the loss suffered by 
him as a result of such disclaimer. However, 
normal contract damages rules would apply 

in situation (2) and (arguably) situation (3), 
so that the other party to the contract would 
have an obligation to mitigate his loss in 
accordance with normal mitigation rules. For 
example, a landlord of premises occupied 
by the company would have an obligation to 
seek a new tenant for any premises vacated 
by the company if the normal mitigation rules 
would in the circumstances require this. If in 
the case of a lease of premises the liquidator 
decides that the company should continue 
occupying the premises (i.e. situation (1)), 
the payment of rent during the winding up 
would become an expense of the winding 
up and therefore have priority as such over 
other creditors.

Statement of affairs

In all kinds of insolvency proceedings, the 
financial position of a company must be 
summarised and presented as a statement of 
affairs within a period normally not more than 
28 days from commencement of the relevant 
proceedings, except in the case of members’ 
voluntary liquidation where the statement 
has to be incorporated in the certificate of 
solvency. In a compulsory liquidation and a 
receivership, the statement in a statutory 
prescribed form sets out the assets and 
liabilities of the company as at the date of 
the winding-up order or receivership, as well 
as the estimated realisable values of those 
assets. A list of creditors with their estimated 
claims is usually included. Statements of 
affairs used for voluntary liquidation or 
voluntary arrangements do not have any 
particular set format, but practitioners tend 
to follow the format as prescribed with due 
modification as appropriate.



26

Cross-border insolvency 
Winding-up foreign companies 

Statutory jurisdiction
It is well established that the most 
appropriate jurisdiction to wind up a company 
is the jurisdiction where it is incorporated. 
While it is prima facie unusual for a court 
to wind up a foreign company, the Hong 
Kong Court is empowered by section 327 of 
CWUMPO to wind up a foreign company under 
certain circumstances (e.g. inability of the 
foreign company to pay its debts).

Three core requirements
In addition to the statutory provisions, the 
Courts have self-imposed certain criteria 
(known as the three core requirements) 
when exercising its discretion in winding-up 
foreign companies in Hong Kong: 

• The company has a sufficient connection 
with Hong Kong.

• There is a reasonable possibility that 
the winding-up order will benefit those 
applying for it.

• The Hong Kong Courts will be able to 
exercise jurisdiction over one or more 
persons who have an interest in the 
distribution of the company’s assets. 

In an insolvency context, the third requirement 
which could be dispensed with in the 
appropriate circumstances, but the second 
requirement is always essential. 

Developments on cross-border 
recognition and assistance

UNCITRAL Model Law
The quickest way that foreign liquidators 
can seek recognition and assistance from a 
domestic court is where a country adopts 
the UNCITRAL Model Law on Cross-Border 
Insolvency 1997 which provides a simplified 
procedure for the recognition of foreign 
insolvency proceedings. Hong Kong has not 
adopted the UNCITRAL Model Law.

Seeking recognition in Hong Kong
In the past, foreign liquidators can only seek 
assistance from Hong Kong courts if they 
domestically petition for winding up of the 
foreign company and appoint themselves 
as local liquidators, which is costly and time-
consuming. 

In 2014, the landmark case of Joint Official 
Liquidators of A Co v B & C [2014] 5 HKC 
152 has changed the practice of foreign 
liquidators seeking recognition in Hong 
Kong. The decision confirmed that the 
Hong Kong courts are generally prepared 
to provide assistance and recognition to a 
foreign liquidator appointed in a jurisdiction 
similar to Hong Kong by way of a letter of 
request from the foreign Court. There is 
now a standard procedure to deal with such 
applications on paper by the Companies 
Judge. Such assistance has also extended 
to civil law jurisdictions such as Japan and 
Mainland China in recent cases.
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The legal principles adopted in Hong Kong on 
common law recognition and assistance are 
as follows: 

• Foreign insolvency proceedings have to 
be: (a) collective and (b) opened in the 
company’s country of incorporation. 

• Provided that criteria above are satisfied, 
the Court may recognize insolvency 
proceedings opened in a civil law jurisdiction. 

• Assistance to foreign liquidators may 
extend to granting orders that give them 
powers which are substantially similar to 
those of a Hong Kong liquidator. 

• Assistance not available to enable foreign 
liquidators to do something which they 
could not do under the law by which they 
were appointed. 

• Power of assistance only available when 
it is necessary for the performance of the 
foreign liquidator’s functions. 

• The order granting assistance must be 
consistent with the substantive law and 
public policy of the assisting court. 

• Common law recognition and assistance 
does not require reciprocity between the 
relevant jurisdictions. 

Procedure
The process of obtaining foreign recognition 
orders is not complicated. This is done by 
way of ex parte application with:

•  a letter of request from the foreign court 
concerned 

• a supporting affidavit 
• a draft order. 

The Court will then make order on papers 
quickly. The standard terms of the order 
include:

• recognition of the foreign liquidators
• foreign liquidators being granted 

powers to obtain company documents 
and information, to take possession of 
company assets, property, books and 
records, to engage legal advisers and to 
bring legal proceedings

• stay of proceedings against the company 
to be applied separately by the foreign 
liquidators if one is required. 
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Mechanism between Hong Kong and 
Mainland China
In May 2021, a mechanism was established 
for cooperation between the High Court of 
Hong Kong and the relevant People’s Courts 
in Mainland China in corporate insolvency 
and debt restructuring matters. A Hong Kong 
liquidator or provisional liquidator may apply 
to the relevant Intermediate People’s Court 
at three pilot cities (Shenzhen, Shanghai and 
Xiamen) in Mainland China designated by 
the Supreme People’s Court for recognition 
of and assistance to insolvency and debt 
restructuring proceedings in Hong Kong. The 
debtor company’s centre of main interests 
has to be in Hong Kong for at least 6 months 
continuously prior to the application for 
recognition and assistance. A Mainland 
bankruptcy administrator may apply to the 
High Court of Hong Kong for recognition 
of and assistance to Mainland bankruptcy 
proceedings under the common law route 
like other foreign liquidator. Samson Paper 
Company Limited (in creditors’ voluntary 
liquidation) became the first case in which 
the cooperation mechanism was applied and 
the Shenzhen Intermediate People’s Court 
granted recognition orders to the liquidators 
of the company on 15 December 2021. At 
the time of issue of this guide, a number of 
other letters of requests have been issued 
by the Hong Kong Court and recognition of 
the liquidators and the proceedings by the 
Mainland Courts are still awaited.
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Litigation funding
Very often, liquidators may often be deterred 
from further pursuing legal actions on behalf of 
the company because of a shortage of funding.

Funding by creditors

Creditors are the most important stakeholders 
where a company goes into liquidation. The 
court may make order with respect to the 
distribution of assets with a view to giving 
those creditors an advantage over others in 
consideration of the risk run by them where 
creditor indemnity has been provided. 

Funding by parties other than 
creditors

A number of common law jurisdictions have 
abolished the criminal and tortious liability 
for maintenance and champerty, which arise 
where a party agrees to finance the plaintiff 
in a legal proceeding in consideration with 
part of the sum recovered. Subject to a few 
exceptions, maintenance and champerty 
continue to apply in Hong Kong to prohibit 
third party litigation funding both as torts 
and crime. One such exception is third party 
funding provided to insolvency practitioners 
in insolvency matters. 

Third party funding can either be provided by 
the sale of the cause of action to the funder 
or the funder financing the litigation in return 
for a share of the proceeds if the litigation is 
successful.

It was a common practice among insolvency 
practitioners in Hong Kong to seek court 
sanction on third-party litigation funding 
agreements in light of the law of champerty 
and maintenance. The current practice is that 
court sanction is not required and insolvent 
practitioners are advised by their legal 
practitioners in respect of issues concerning 
litigation funding.
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The interplay between insolvency 
and arbitration proceedings
The Hong Kong Companies Court has 
changed the approach in which winding 
up proceedings on insolvency grounds are 
handled when the alleged debt is the subject 
of an arbitration agreement in the case of 
Lasmos Limited v Southwest Pacific Bauxite 
(HK) Limited [2018] HKCFI 426. Subsequently, 
there are a number of decisions which 
touched on the Lasmos approach.

Pre-Lasmos approach

The Court may exercise its discretion under 
the insolvency legislation to dismiss or stay 
a winding up or bankruptcy petition where 
the alleged debt arises out of a transaction 
containing an arbitration agreement. Prior 
to the Lasmos case, in order to successfully 
challenge the winding up or bankruptcy 
proceedings, the debtor must establish that 
there is a bona fide dispute of the debt on 
substantial grounds. The test is the same as 
all other types of winding up or bankruptcy 
cases when the court is faced with the 
question of whether a debt is owed.

The Lasmos approach

In light of the development in this area of law 
in England and Singapore, the Companies 
Court departed from the earlier approach 
and held in the Lasmos case that save for 
exceptional circumstances, a creditor’s 
petition should generally be dismissed if:

• A company disputes the debt relied on by 
the petition.

• The contract under which the debt is 
alleged to arise contains an arbitration 
clause that covers any dispute relating to 
the debt.

• The company takes the steps required 
under the arbitration clause to 
commence the contractually mandated 
dispute resolution process (which 
might include preliminary stages such 
as mediation) and files an affirmation in 
accordance with r 32 of the Companies 
(Winding-Up) Rules (Cap 32H).

The Court explained that the new approach 
may be departed in certain exceptional 
circumstances.
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Subsequent cases which touched on the Lasmos approach

In But Ka Chon v Interactive Brokers LLC 
[2019] 4 HKLRD 85, the Court of Appeal 
(obiter) expressly noted its reservations 
about the Lasmos approach. 

In Dayang (HK) Marine Shipping Co., Limited 
v. Asia Master Logistics Limited [2020] 
HKCFI 311, DHCJ William Wong SC held that 
the Lasmos principle was not engaged on 
the facts but he summarised his view of the 
present state of the law as follows: 

• First, where a debtor-company intends to 
dispute the existence of a debt, he must 
show that there is a bona fide dispute on 
substantial grounds. It should not suffice 
for the debtor-company to merely deny 
the debt. This test would apply in all cases 
whether or not the debt had arisen from a 
contract incorporating an arbitration clause. 

• Secondly, the existence of an arbitration 
agreement should be regarded as 
irrelevant to the exercise of discretion. 

• Thirdly, the fact that arbitration 
proceedings have commenced or 
would be commenced may be relevant 
evidence that there is a bona fide 
dispute. However, this alone would not be 
sufficient to prove the existence of a bona 
fide dispute on substantial grounds.

• Fourthly, where the creditor-petitioner 
petitions in circumstances where it 
knows there to be a bona fide dispute 
over the debt on substantial grounds, 
it runs the risk of being liable to pay the 
debtor-petitioner’s costs on an indemnity 
basis. It would also be at risk of liability 
under the tort of malicious prosecution. 

The Lasmos approach remains to be further 
considered in a future Court of Appeal decision. 
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Defunct companies
Every company incorporated in Hong Kong is 
registered with the Registrar of Companies. 
There are procedures to deal with companies 
which have ceased to operate (i.e. defunct 
companies). 

Application for deregistration

A company, its director or member can 
apply for de-registration under sections 
749 to 751 of the CO upon meeting certain 
requirements. The main requirements are: 

• All members agree to the deregistration.
• The company has never commenced 

business or operation, or has ceased to 
carry on business or ceased operation for 
more than 3 months immediately before 
the application.

• The company has no outstanding liabilities.

Striking off

Where the Registrar of Companies have 
reasonable cause to believe that a company 
is not in operation or carrying on business, 
the Registrar of Companies may take steps 
to strike them off the register. 

The Registrar may issue a letter to inquire 
the company as to whether it is in operation. 
If there is no reply, the Registrar will follow 
up with a second letter and publish a notice 
of an intention to strike off a company in 
the Government Gazette. If no objection 
is received before the set deadline, the 
Registrar may strike off the company at the 

end of 3 months after the date of the notice. 

Restoration of companies

There are express provisions in the CO for 
companies which have been dissolved or struck 
off to be restored to the register. In some 
circumstances, applications will only have to be 
made to the Registrar of Companies to restore 
the company (administrative restoration). In 
other circumstances, a court order is required 
for restoration. 

Dormant companies

Certain private companies may become 
dormant such that they remain as registered 
companies with a minimum number of 
formalities. Dormant companies are those 
which do not enter into an accounting 
transaction. A private company seek 
dormant status by passing a special 
resolution declaring that the company 
will become dormant and authorising the 
directors to deliver it to the Registrar of 
Companies. After a company has become 
dormant, it will be exempted from complying 
with certain requirements (e.g. prepare 
financial statements and appoint an auditor)). 
A dormant company can deliver to the 
Registrar of Companies a special resolution 
stating that it intends to enter into an 
accounting transaction in order to cease its 
dormant status.
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Stephenson Harwood is a law firm with over 1100 people 
worldwide, including more than 190 partners. Our people are 
committed to achieving the goals of our clients – listed and 
private companies, institutions and individuals.

We assemble teams of bright thinkers to match our clients’ 
needs and give the right advice from the right person at the 
right time. Dedicating the highest calibre of legal talent to 
overcome the most complex issues, we deliver pragmatic, 
expert advice that is set squarely in the real world.

Our headquarters are in London, with eight offices across Asia, 
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with other high quality law firms. This diverse mix of expertise 
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