
 

Competition Law Newsletter  

Q2 2022  

Welcome to the Q2 2022 edition of our 
Competition Law Newsletter - a quarterly 

update covering key developments in UK and 
EU competition law. 

UK Competition Law Developments 

CMA's review of the UK retail fuel market 

On 8 July 2022, the Competition and Markets 

Authority ("CMA") launched a market study into the 

UK retail fuel sector after an urgent review had 

found "cause for concern". The CMA noted during its 

initial review that although the UK retail fuel market 

"overall…appears relatively competitive", the global 

pressures were pushing up fuel prices and there was 

a growing gap between prices for crude oil and for 

petrol and diesel.    

The CMA reported that: 

• the principal drivers of increased road fuel 

prices are the rising cost of crude oil, and a 

growing gap between the crude oil price and 

the wholesale price of petrol and diesel – the 

so-called ‘refining spread’; 

• the ‘refining spread’ tripled in the past year, 

increasing from 10p to nearly 35p per litre; 

• over the same period, the so-called ‘retailer 

spread’ (the difference between the 

wholesale price and the price charged to 

motorists) fluctuated but remained about 10p 

per litre on average; 

• on the whole the fuel duty cut appears to 

have been implemented, with the largest fuel 

retailers doing so immediately and others 

more gradually; and 

• there are significant differences in price 

between many rural and urban areas. 

Interestingly, for fuel retailers such as supermarket 

groups, oil-company-owned operators, and 

independents, the CMA found that their own spreads 

"have not been a significant contributor to the 

overall rise in pump prices," with most companies 

"immediately" reflecting government policy of cuts to 

the fuel duty in end prices. 

The CMA has now invited market participants to 

comment on its market study, which will, amongst 

other things, consider:  

• refining, including why refining spreads are 

so high and what, if anything, ought to be 

done to bring them back down; 

• wholesaling, including the impact of long-

term exclusive supply agreements between 

independent retailers and wholesalers; and 

• retailing, including how far local price 

variation is being driven by weak 

competition, and whether there has been a 

softening of competition from supermarkets. 

The CMA will also specifically look at major 

supermarkets, which together account for 44 per 

cent of sales volume, including recent mergers, to 

examine "whether there are ways that competition 

across different types of retailers can deliver further 

benefits."  

The full report is due by 7 July 2023 and an interim 

update will be published in autumn of this year. 

Business minister Kwasi Kwarteng, in a letter 

responding to the CMA's initial findings, said the 

Government will "fully support … further work on this 

issue." 

Background 

On 11 June 2022, the Secretary of State for the 

Department of Business, Energy & Industrial 

Strategy ("BEIS") wrote to the CMA requesting that 

the CMA "conduct an urgent review of the fuel 

market, as well as a longer-term market study under 

the Enterprise Act 2002, to explore whether the 

retail fuel market ha[d] adversely affected consumer 

interests".  Against the backdrop of widespread 

concern about rapidly increasing fuel prices and price 

differentials between nearby towns, the CMA was 

asked to consider the health of competition in the 

market, geographical factors, including localised 

competition, and any further steps that the 

Government or the CMA could take to strengthen 

competition, or to increase the transparency that 

consumers have over prices.  The Secretary of State 

also asked for the CMA’s advice on the extent to 
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which competition had resulted in the fuel duty cut 

being passed on to consumers, and the reasons for 

local variations in the price of road fuel. 

This followed letters written by BEIS in March 2022 

and May 2022 to industry associations in the fuel 

sector,1 emphasising the importance of passing on 

the Government's cut in fuel duty as soon as 

possible, noting (in May) that "[a]s a result of 

perceived intransigence to date - and on my 

instruction - my officials recently engaged the 

Competition and Markets Authority about this issue".    

The CMA responded on 13 June 2022, announcing 

that it would carry out "a short and focused review of 

the market", and would provide advice to 

Government on steps that might be taken to 

improve outcomes for consumers across the UK.  

Following this review, it would consider whether a 

market study would be appropriate, which the CMA 

has now launched.  

Previous UK sector review 

This is not the first time that the fuel sector has 

come under regulatory scrutiny in the UK.  The 

CMA's predecessor, the Office of Fair Trading 

("OFT"), looked at competition in the fuel market in 

1998 and again in 2012 / 2013.  The latter followed 

a submission from the Retail Motor Industry 

Federation Petrol Retailers Association ("RMI") to 

the OFT in February 2012, which raised a number of 

concerns about the operation of the road fuels sector 

in the UK. In April 2012, the OFT announced that it 

had examined various issues raised by the RMI but, 

in light of its prioritisation principles, it did not 

consider that it had received sufficient evidence of 

competition issues to justify an investigation into the 

operation of the sector at that time.  However, in 

view of continuing public concern about the prices 

for petrol and diesel and other aspects of the 

functioning of the road fuels sector, the OFT issued a 

"call for information" on the UK petrol and diesel 

sector in September 2012. 

As well as considering the information submitted to 

it, the OFT also undertook detailed statistical and 

econometric analysis of pricing data to look for 

evidence of 'rocket and feather' pricing2 at a 

national, local market and individual site level.  At 

the end of the four-month review, the OFT stated 

that "[r]ises in pump prices for petrol and diesel over 

the last 10 years have been caused largely by higher 

crude oil prices and increases in tax and duty and 

 

 
1 Elizabeth De Jong, CEO, UK Petroleum Industry Association Ken 
Cronin, CEO, UK and Ireland Fuel Distributors Association Gordon 
Balmer, Executive Director, Petrol Retailers Association Teresa 
Sayers, Chief Executive, Downstream Fuel Association. 

not a lack of competition".  It concluded in its report 

published on 30 January 2013 that competition at 

national level in the road fuels sector in the UK was 

working well.   

 

Investigations in Germany and Austria 

Concerns about fuel pricing are also prompting 

investigations by other competition authorities, 

outside the UK.  On 21 March 2022 it was announced 

that the Austrian competition authority would be 

launching an investigation into pricing at petrol 

stations following "numerous complaints from the 

market".  It would be considering prices and 

margins, focussing on competition between petrol 

stations and in upstream markets. The regulator 

published its market inquiry report on 7 July 2022 

and is currently seeking feedback on this report up 

until 27 July 2022.  The report has found no 

anticompetitive conduct in the national market, but 

did conclude that the major cause of fuel price 

increases is the level of international price quotes.  

Once the Austrian competition regulator has 

concluded its fuel market inquiry, it has said it will 

cooperate with the European Commission 

("Commission") on this matter. 

On 10 June 2022, the Bundeskartellamt ("BkA") in 

Germany issued a press release noting that since the 

beginning of the war in Ukraine the crude oil prices 

and the sales prices of refineries and the prices 

charged by petrol stations have diverged 

significantly. Indeed, the President of the BkA 

observed that "[t]his divergence has even increased 

since 1 June. Excluding the tax reduction, the prices 

at petrol stations have increased more than the 

crude oil price since late May. This of course raises 

questions”.  The BkA has initiated an investigation 

2 Whereby pump prices increase quickly in response to increases in 
crude oil or wholesale prices but only come down slowly when 
crude or wholesale prices fall. 
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into refineries and wholesalers, to try to understand 

the reasons for the divergence, noting that they 

have already initiated an investigation into the 

mineral oil sector, to determine the extent to which 

other factors such as increased production costs 

could be relevant.  

Comment 

The CMA's market study follows the CMA's recent 

reviews of two acquisitions concerning UK petrol 

forecourts: (i) the acquisition of Asda by TDR Capital 

and the Issa Brothers – the joint owners of EG 

Group, a major UK retail fuel retailer; and (ii) the 

acquisition of Morrisons by the private equity group, 

Clayton, Dubilier & Rice, which owns the UK's largest 

fuel retailer, Motor Fuel Group.  Both transactions 

were cleared (in February and September 2021, 

respectively) subject to remedies.3  However, these 

were to address the CMA's concerns around potential 

effects on competition in a small number of markets.  

Neither review suggested that there were systemic 

problems with competition in fuel retailing or pricing. 

This study also comes only ten months after the UK 

Government temporarily exempted fuel retailers 

from competition rules to enable them to share 

information and work together to tackle supply 

issues that resulted in panic-buying across the 

country. The exemption, also known as the 

Downstream Oil Protocol, potentially further 

complicates the CMA's current review of the sector, 

given that it permits contacts between the suppliers 

– which may otherwise have been in breach of the 

competition rules - in certain circumstances. 

It will be interesting to see the ultimate outcome of 

the CMA's market study into the retail fuel sector in 

the UK. No doubt, the external factors at play (in 

particular, the war in Ukraine and the ongoing 

impact of the Covid-19 pandemic) and the fact that 

differences in local pricing have been long accepted 

by the CMA (and the OFT) as a feature of 

competition in fuel retail, will make it more difficult 

for the CMA to find any wrongdoing. Indeed, failure 

to pass on cost savings is not a breach of 

competition law of itself absent collusive behaviour. 

Nonetheless, Sarah Cardell, the CMA's incoming 

acting chief executive has indicated that the CMA has 

made this area a major priority as the recent rises in 

 

 
3 In both cases, the CMA accepted undertakings in lieu of a 
reference, whereby TDR/Issa committed to divesting 27 petrol 
stations, and CD&R to divesting 87. 
4 Indeed, the CMA has interestingly proposed an "open data 
scheme" allowing consumers to access and compare local pump 
price information in an effort to increase transparency of retail 

pump prices are a major worry for millions of 

drivers.4   

Can the CMA maintain its tough stance 

against problematic deals? 

The National Audit Office ("NAO") indicated in a 

report published in May 2022 entitled "Regulating 

after EU Exit"5 that the CMA had called in fewer deals 

last year than it had initially anticipated doing post-

Brexit, as a result of the Covid-19 pandemic.  In 

fact, the CMA opened only 19 initial assessment 

merger reviews (in parallel with Commission 

proceedings), rather than the 30-50 previously 

expected.  The NAO's report warns that "[t]he 

economic impact of the COVID-19 pandemic means 

CMA has no reliable baseline for merger activity 

post-EU Exit" and highlights the CMA's current 

recruitment issues.  Indeed, as at the end of March 

2022, the CMA had 51 vacancies in its legal services 

profession (25% of total posts), and 28 in its 

economics profession (21% of total posts). In its 

mergers and competition work, the NAO noted that 

the CMA has experienced particular challenges in 

recruiting at more senior grades.  Given the 

statutory deadlines for merger reviews and in appeal 

proceedings, "[f]ollowing EU Exit, there is a risk that 

the increased scale and complexity of CMA’s merger 

and competition work may put pressure on CMA’s 

capacity and limit what enforcement action it can 

take in other areas, including consumer protection." 

 

The CMA has nevertheless taken a tough stance in 

recent merger reviews, identifying competition 

concerns requiring divestitures in the context of four 

completed transactions, ranging from clearance in 

prices for consumers.  This is an opportunity for the CMA to involve 
its data, technology and analytics (DaTA) team in enforcement 
work. 
5 "Regulating after EU Exit" HC 61 REPORT by the Comptroller and 
Auditor General SESSION 2022-23 18 MAY 2022 HC 61 
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Phase 1 subject to commitments, to the full 

unwinding of at least one (and likely two) completed 

deals. 

• Dye & Durham / TM Group: On 18 May 2022, 

the CMA provisionally found that the completed 

acquisition of TM Group by Dye & Durham 

substantially lessens competition in the supply 

of property search services.  The transaction 

was referred for an in-depth Phase 2 

investigation in December 2021, and after 

considering a wide range of evidence from the 

parties themselves as well as customers, 

competitors and industry players, the CMA 

provisionally concluded that the parties are two 

of the largest players in the market in the UK, 

facing only limited competition from other 

suppliers.  "In light of this loss of competition, 

the CMA has also set out its initial view that the 

only effective way to address the issues it has 

identified would be for Dye & Durham to sell TM 

Group to a suitable buyer".6  The statutory 

deadline for the CMA's final conclusions is 16 

August 2022. 

• Veolia / Suez: The CMA announced on 19 May 

20227 that it had provisionally found competition 

concerns as part of its in-depth investigation 

into the completed merger between Veolia 

Environnement S.A. and Suez S.A..  These 

related to seven of the eight markets within the 

waste and water management sector on which 

its investigation focussed.  The CMA's notice of 

possible remedies (published on the same date) 

indicated that a full divestiture of either Veolia’s 

or Suez’s UK Waste Business is likely to 

represent the only effective and proportionate 

remedy to the competition concerns arising in 

the markets relating to waste management 

services.  The CMA is still considering the extent 

to which the remedies required by the  

Commission – which was cleared in December, 

subject to commitments8 – are sufficient to 

address the concerns arising in the waste and 

water markets.  The statutory deadline for 

conclusion of the investigation is 17 July 2022. 

 

 
6 CMA press release 18 May 2022: "Property search services 
merger could mean homebuyers pay more" 
https://www.gov.uk/government/news/property-search-services-
merger-could-mean-homebuyers-pay-more  
7 CMA press release 19 May "In-depth Veolia-Suez merger review 
finds competition concerns" In-depth Veolia-Suez merger review 
finds competition concerns - GOV.UK (www.gov.uk) 
8 The merger was cleared subject to remedies by the Commission 
on 14 December 2021, and by the Australian Competition and 
Consumer Commission ("ACCC") on 21 December 2021. Given that 
the remedies required by the ACCC concerned the divestiture of 
certain of the Parties’ Australian assets, these did not impact the 

• CHC Group LLP / Offshore Helicopter 

Services: The CMA opened an in-depth 

investigation into the completed acquisition by 

CHC Group LLP of Offshore Helicopter Services 

UK Limited, Offshore Services Australasia PTY 

Ltd, and Offshore Helicopter Services Denmark 

A/S from Babcock International Group Plc in 

December 2021.  It provisionally found in March 

2022 that the four to three merger in offshore 

transportation in the oil and gas sector - 

including taking workers to and from rigs in the 

North Sea - would lead to a significant loss of 

competition in the market.  On 1 June 2022 the 

CMA ordered CHC Group LLP to divest Offshore 

Helicopter Services UK Limited in its entirety, to 

ensure that four effective competitors remain.9  

• CD&R / Morrisons: On 9 June 2022, the CMA 

accepted undertakings in lieu of a reference for 

a Phase 2 investigation to address competition 

concerns that it had identified in connection with 

Clayton, Dubilier & Rice Holdings LLC’s 

("CD&R") completed acquisition of Wm 

Morrisons Supermarkets Ltd ("Morrisons").  

CD&R is the owner of the Motor Fuel Group, 

which operates 921 petrol stations across 

England, Scotland and Wales.  The CMA's Phase 

1 investigation found that the deal could lead to 

higher fuel prices in 121 local areas across the 

country where both firms own forecourts.10  

CD&R offered to divest 87 petrol stations to 

address the concerns raised by the CMA (with 

some divestments addressing concerns in 

multiple areas).  Following consultation, the CMA 

concluded that the undertakings were sufficient 

to enable the transaction to be cleared.  

So far, the CMA is standing firm in the face of 

transactions that lead to a significant lessening of 

competition in market(s) in the UK that are not 

notified to it (so must be proactively identified and 

investigated).  The question must arise whether the 

anticipated increase in notifiable transactions – 

together with ongoing resourcing issues – may 

impede the CMA's ability to maintain this tough 

CMA's conclusions.  The transaction was unconditionally cleared in 
Brazil, Canada, Chile, China, Colombia, COMESA (Common Market 
for Eastern and Southern Africa), Ecuador, India, Morocco, Russia, 
Saudi Arabia, South Korea, Taiwan, Turkey, United Arab Emirates 
and the United States. 
9 CMA press release 1 June 2022: "CMA requires CHC to unwind 
helicopter services deal" CMA requires CHC to unwind helicopter 
services deal - GOV.UK (www.gov.uk) 
10 CMA press release 24 March 2022: "Morrisons purchase raises 
competition concerns over fuel" Morrisons purchase raises 
competition concerns over fuel - GOV.UK (www.gov.uk) 

https://www.gov.uk/government/news/property-search-services-merger-could-mean-homebuyers-pay-more
https://www.gov.uk/government/news/property-search-services-merger-could-mean-homebuyers-pay-more
https://www.gov.uk/government/news/in-depth-veolia-suez-merger-review-finds-competition-concerns
https://www.gov.uk/government/news/in-depth-veolia-suez-merger-review-finds-competition-concerns
https://www.gov.uk/government/news/cma-requires-chc-to-unwind-helicopter-services-deal
https://www.gov.uk/government/news/cma-requires-chc-to-unwind-helicopter-services-deal
https://www.gov.uk/government/news/morrisons-purchase-raises-competition-concerns-over-fuel
https://www.gov.uk/government/news/morrisons-purchase-raises-competition-concerns-over-fuel
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stance going forward, as the true impact of Brexit 

starts to take its toll on the authority's workload.  

National Security and Investment Act 

2021…three months in… 

In January 2022 the National Security and 

Investment Act 2021 ("NSIA") came into full force, 

overhauling the UK's approach to foreign investment 

screening.11 

On 16 June 2022, BEIS published its first report on 

the new national security and investment regime 

("Report").12  It covers developments in the first 

three months of the NSIA's operations (4 January to 

31 March 2022), providing some useful insights of 

BEIS's experience to date.  

BEIS also published on the same day a Memorandum 

of Understanding ("MOU") with the UK’s CMA which 

sets a framework for ongoing collaboration between 

BEIS and the CMA13. This is particularly relevant for 

merging parties that are involved in parallel national 

security and competition reviews. 

Key takeaways from the Report and MOU: 

• There were 222 notifications submitted in the 

first three months of the year (i.e. 196 

mandatory filings, 25 voluntary filings and 1 

application for retrospective validation). Although 

the number of notifications was below the 

number originally expected, it is still significantly 

more than under the UK's previous public 

interest regime.  The Government suggests that 

the reason for the overall lower volume of filings 

than anticipated may be due to a general decline 

in M&A activity. 

• The statistics show that mandatory filings were 

submitted across all 17 sectors, but the most 

common sectors covered related to the defence 

and military and dual-use sectors.  A significant 

number of the mandatory filings also involved 

deals active in artificial intelligence, data 

infrastructure and advanced materials.  As 

regards the voluntary filings, these were made 

across a broad range of sectors also (i.e. those 

falling within one of the 17 sectors and others 

such as transport and storage as well as 

information and communications).  

• Of the 222 notifications submitted, only 17 were 

called in for in-depth review.  This is in line with 

 

 
11For further information, see: D-day-announced---uks-new-
national-security-and-investment-act-regime-to-begin-on-4-
january-2022 

the Government's expectations that the majority 

of deals would be cleared quickly.  

• BEIS's review of transactions is proving to be 

efficient and speedy.  BEIS is accepting 

notifications quickly (i.e. acknowledging they are 

complete) within three to four working 

days.  Deals are being cleared or called-in within 

the initial 30-day working day period. In fact, as 

regards the decision to call-in a transaction for a 

fuller review, such decisions are being taken 

within 24 workings days with the shortest time 

being 11 working days.  

 

It is still too early to know how the NSIA regime will 

approach the more complex cases that are currently 

undergoing in-depth review. In the three month 

period covered by the Report, only three call-in 

notice cases were cleared and no remedies have as 

yet been imposed on any deals called in for further 

review.  Since 31 March 2022, BEIS has announced 

two “retrospective call-ins” (as described below) but 

those reviews (as well as other deals called-in during 

the three-month initial period) are on-going. 

o Nexperia / Newport Wafer Fab: The UK 

Government’s decision to review the 

acquisition of Newport Wafer Fab ("NWF") 

by China-backed Nexperia on 25 May 2022 

represents the first publicised instance 

where BEIS has used its retroactive powers 

under the NSIA to assess a transaction that 

had closed before the NSIA took effect. 

NWF operates in one of the 17 sensitive 

sectors (i.e. computing hardware) and 

Nexperia is owned by the Chinese company 

Wingtech Technology which, amongst other 

things, produce smartphone parts for 

Huawei. Post-transaction Wingtech, via 

12 National Security and Investment Act 2021: annual report 2022 
- GOV.UK (www.gov.uk) 
13 MoU between BEIS and the CMA on the operation of the National 
Security and Investment Act 2021 - GOV.UK (www.gov.uk) 

https://www.shlegal.com/docs/default-source/news-insights-documents/2021/d-day-announced---uks-new-national-security-and-investment-act-regime-to-begin-on-4-january-2022.pdf?sfvrsn=38a3ee5b_0
https://www.shlegal.com/docs/default-source/news-insights-documents/2021/d-day-announced---uks-new-national-security-and-investment-act-regime-to-begin-on-4-january-2022.pdf?sfvrsn=38a3ee5b_0
https://www.shlegal.com/docs/default-source/news-insights-documents/2021/d-day-announced---uks-new-national-security-and-investment-act-regime-to-begin-on-4-january-2022.pdf?sfvrsn=38a3ee5b_0
https://www.gov.uk/government/news/newport-wafer-fab-acquisition-called-in-for-national-security-assessment
https://www.gov.uk/government/publications/national-security-and-investment-act-2021-annual-report-2022
https://www.gov.uk/government/publications/national-security-and-investment-act-2021-annual-report-2022
https://www.gov.uk/government/publications/operation-of-the-national-security-and-investment-act-2021-memorandum-of-understanding/mou-between-beis-and-the-cma-on-the-operation-of-the-national-security-and-investment-act-2021
https://www.gov.uk/government/publications/operation-of-the-national-security-and-investment-act-2021-memorandum-of-understanding/mou-between-beis-and-the-cma-on-the-operation-of-the-national-security-and-investment-act-2021
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Nexperia, will own the entirety of the UK-

based NWF.  

o Altice / BT: In December 2021, Patrick 

Drahi’s telecoms group Altice increased its 

ownership of the UK-headquartered BT from 

12% to 18%. This subsequently fuelled 

speculation about a takeover attempt 

(although Drahi stated that he did not 

intend to make an imminent takeover bid). 

The UK Government’s announcement on 26 

May 2022 that it would review the increased 

ownership in BT demonstrates that it is 

prepared to carefully scrutinise acquisitions 

of comparatively small minority stakes (i.e. 

below the 25% level that gives rise to a 

mandatory notification under the NSIA) 

where the UK Government considers that 

there has been an acquisition of "material 

influence" and national security concerns.  

As was to be expected, and especially in light of the 

fact that no case team is allocated in NSIA review 

cases, the Report indicates that levels of openness 

and transparency are lower than during the review of 

a merger case by the CMA.   

The MOU published by BEIS contains useful guidance 

for parties to understand the extent of information 

sharing and possible impact of parallel competition 

and national security reviews. Notably, “both 

[regulators] have market monitoring capabilities, 

and it is not envisaged that either will rely on the 

other to identify transactions of interest to either 

statutory regime”.  Saying that parties should 

assume that BEIS and the CMA shall exchange and 

share information on deals. BEIS also has a statutory 

power to request information from the CMA under 

the NSIA.  Where BEIS and the CMA are reviewing a 

deal in parallel and considering to impose remedies, 

the MOU indicates that BEIS “will, where 

appropriate, consider aligning the review processes 

of BEIS and the CMA should it be judged helpful in 

certain cases, by requesting a voluntary extension 

period with the merger parties to ensure that 

remedies are effective and that BEIS and CMA avoid 

any clash in remedies […] For national security 

reasons, it may not always be appropriate to align 

review processes.”  Parties that consider remedies 

will need to be offered up to obtain a clearance by 

BEIS and/or the CMA should carefully consider 

whether remedies offered up to one regulator will 

allay the concerns of the other, which may be 

difficult and may indeed impact deal timelines. 

Illegal price-fixing of Rangers FC replica kit 

In December 2020 the CMA opened an investigation 

in respect of suspected anti-competitive behaviour in 

relation to the price at which Rangers FC branded 

replica football kit was sold in the UK. 

Background 

The CMA alleged that, in the 2018-2019 football 

season, Rangers FC became concerned about JD 

Sports selling Rangers' replica kit at a lower price 

than Elite, which was seen at the time as the club’s 

‘retail partner’. This resulted in an agreement 

between Rangers FC, JD Sports and Elite that JD 

Sports would increase its retail price of Rangers adult 

short-sleeved home replica shirts by nearly 10%, 

from £55 to £60, to bring it in line with the prices 

being charged by Elite. 

 

The CMA also alleged that Elite and JD Sports – this 

time without involvement from Rangers –colluded to 

fix the retail prices of Rangers-branded clothing, 

including training wear and replica kit, over a longer 

period. This included aligning the level and timing of 

discounts towards the end of the football season in 

2019, to avoid competition between them and to 

protect their profit margins at the expense of fans. 

 

Provisional Findings 

On 7 June 2022, the CMA provisionally found that:  

(i) Elite Sports and JD Sports fixed the retail 

prices of a number of Rangers-branded replica 

kits and other clothing products from 

September 2018 until at least July 2019;  

(ii) Rangers FC also took part in the alleged 

collusion but only to the extent of fixing the 

retail price of adult home short-sleeved replica 

shirts from September 2018 to at least mid-

November 2018; and  

(iii) all three parties allegedly colluded to stop JD 

Sports undercutting the retail price of the shirt 

on Elite’s Gers Online store.  

https://www.gov.uk/government/news/bt-acquisition-called-in-for-national-security-assessment
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Michael Grenfell, Executive Director of Enforcement 

at the CMA, said that "we are concerned that, in this 

case, Elite, JD Sports and, to some extent, Rangers, 

may have colluded to keep prices high, so that the  

two retailers could pocket more money for 

themselves at the expense of fans".14 

If the provisional findings are confirmed, the 

companies involved may face fines of up to 10% of 

their annual worldwide group turnover. However, as 

Elite and JD Sports applied for leniency during the 

CMA’s investigation and confessed to cartel activity, 

if they continue to cooperate with the investigation, 

they should each receive a reduction on any financial 

penalties the CMA may decide to impose. The parties 

have the chance to make representations to the CMA 

before it reaches a final decision. 

Ferry operators' offer of commitments 

We reported previously in our Q4 2021 competition 

newsletter that, on 12 November 2021, the CMA 

launched an investigation into two ferry operators: 

P&O Ferries Holdings Limited ("P&O") and DFDS A/S 

("DFDS"), after they entered into a mutual space 

charter agreement (otherwise sometimes referred to 

as a space or capacity sharing agreement) in May 

2021. The CMA is concerned that such arrangement 

has the potential to “prevent, restrict or distort 

competition within the UK”. 

On 13 June 2022, the CMA secured an offer of 

commitments from P&O and DFDS to address 

concerns that their capacity sharing agreement could 

lead to higher prices and fewer sailings.  

P&O and DFDS have proposed to: 

(i) not agree with one another the number of 

sailings that each company operates;  

(ii) put strict limits on the number of sailings that 

they may cancel; and 

(iii) amend the agreement to make clear that it 

does not fix the amount of freight customers 

that either company may carry. 

Michael Grenfell, Executive Director of Enforcement 

at the CMA, said "we have taken a close look at the 

commitments offered by these firms, and will also 

carefully consider any responses to our consultation, 

to see whether our concerns are addressed. If they 

aren’t, our investigation will continue."15 

 

 
14 CMA provisionally finds illegal price-fixing of Rangers FC 
merchandise - GOV.UK (www.gov.uk) 
15 CMA secures offer of commitments from P&O Ferries and DFDS - 
GOV.UK (www.gov.uk) 

Further scrutiny of Google's ad tech services 

Following a complaint lodged with the CMA by an 

anonymous operator in the ad tech industry, on 25 

May 2022 the CMA launched an investigation under 

Chapter II of the Competition Act 1998 into whether 

Google has abused its dominant position by 

restricting competition in the digital advertising 

technology market. This is the CMA's second 

investigation into Google's practices in ad tech, 

following its investigation into Google and Meta's 

'Jedi Blue' agreement, which we reported in our Q1 

2022 competition newsletter. The inquiry comes just 

weeks after Andrea Coscelli, Chief Executive of the 

CMA, vowed that the CMA “will not shy away” from 

scrutinising the behaviour of large technology 

companies.  

Background 

Advertising technology intermediation, also known as 

the ‘ad tech stack’, is a set of services which 

facilitate the sale of online advertising space 

between publishers (i.e. online newspapers and 

other content providers) and buyers (i.e. 

advertisers). Google has strong positions at various 

levels of the ad tech stack, charging fees to both 

publishers and buyers.16 

The CMA is examining three key parts of this chain, 

in each of which Google owns the largest service 

provider, to determine whether Google's practices 

distort competition: 

(i) Demand-side platforms ("DSPs"), which allow 

advertisers and media agencies to buy 

publishers' advertising inventory (i.e. the 

space they have for advertising) from many 

sources. 

(ii) Ad exchanges, which provide the technology to 

automate the sale of publishers’ inventory. 

They allow real-time auctions by connecting to 

multiple DSPs, collecting bids from them. 

(iii) Publisher ad servers, which manage the 

publisher’s inventory and decide which ad to 

show, based on the bids received from 

different exchanges and/or direct deals 

between publishers and advertisers. 

The CMA is also concerned that Google may have 

used its publisher ad server and its DSPs to illegally 

favour its own ad exchange services, whilst also 

making it more difficult for rival ad services to 

16 A study in 2019 found that Google controlled more than 90% of 
the search advertising market in the UK.  

https://www.shlegal.com/docs/default-source/news-insights-documents/2021/stephenson-harwood-llp---competition-group-newsletter---q4-2021.pdf?sfvrsn=537be55b_2
https://www.shlegal.com/docs/default-source/news-insights-documents/2021/stephenson-harwood-llp---competition-group-newsletter---q4-2021.pdf?sfvrsn=537be55b_2
https://www.gov.uk/government/news/cma-provisionally-finds-illegal-price-fixing-of-rangers-fc-merchandise
https://www.gov.uk/government/news/cma-provisionally-finds-illegal-price-fixing-of-rangers-fc-merchandise
https://www.gov.uk/government/news/cma-secures-offer-of-commitments-from-p-o-ferries-and-dfds
https://www.gov.uk/government/news/cma-secures-offer-of-commitments-from-p-o-ferries-and-dfds
https://www.shlegal.com/docs/default-source/news-insights-documents/2022/competition-newsletter---q1-2022.pdf?sfvrsn=56cfe05b_0
https://www.shlegal.com/docs/default-source/news-insights-documents/2022/competition-newsletter---q1-2022.pdf?sfvrsn=56cfe05b_0
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compete by limiting the interoperability of its ad 

exchange with third-party publisher ad servers and 

contractually requiring publishers to use both 

services.  

 

 

This case follows on from the CMA’s market study 

into online platforms and digital advertising which 

identified significant issues and made an assessment 

of possible solutions to address market power in ad 

tech. Google is also being investigated outside of the 

UK for its ad tech practices. In July 2022, it paid EUR 

200 million to settle a probe by France’s competition 

authority and agreed to change the way it organises 

auctions, including by improving interoperability and 

giving rivals real-time access to its ad exchange. 

Google is also awaiting the outcome of its motion to 

dismiss similar claims lodged by a Texas-led coalition 

of US state attorneys general. 

Construction bid-rigging cartel 

On 23 June 2022, the CMA sent statements of 

objections to ten construction companies, alleging 

that they colluded to rig bids for 19 asbestos removal 

contracts worth over £150 million in London and the 

Midlands between 2013 and 2018.  

Background 

The CMA's probe, which was launched in October 

2019, concluded that the construction companies 

agreed to submit bids that were deliberately priced 

to lose the tender, which could have caused 

customers to pay higher prices for lower-quality 

demolition services.  

 

 
17 The CMA confirmed that Brown and Mason, Cantillon, Clifford 
Devlin, DSM, J F Hunt, Keltbray, McGee and Scudder have 
admitted to breaching bid-rigging rules at least once between 
January 2013 and June 2018.  

The CMA also provisionally found that the 

construction companies Brown and Mason, Cantillon, 

McGee, Scudder, DSM, Erith and Squibb agreed that 

the winners would then compensate the designated 

losers, on at least one contract each. The amount of 

compensation was different for each contract, but it 

was valued at above £500,000 in one instance. 

The probe also revealed that the bid-rigging affected 

demolition work for the development of Bow Street’s 

Magistrates Court and Police station, the 

Metropolitan Police training centre, department store 

chain Selfridges, Oxford University, several shopping 

centres in Reading and Taplow and offices in London. 

Settlement agreements 

Eight of the ten construction companies involved 

have already admitted to the conduct and accepted 

fines of an undisclosed sum.17 The CMA said that it 

would not disclose the penalty sum until the end of 

its investigation. However, it is worth noting that the 

CMA has the power to fine companies up to ten per 

cent of their global annual turnover. Leniency 

applicants, Scudder and McGee, may benefit from 

reduced penalties if they cooperate with the CMA's 

investigation. 

Michael Grenfell, the CMA’s executive director of 

enforcement, said in a statement that "the 

construction sector is hugely important to the UK’s 

economic well-being. Bid-rigging can result in worse 

deals, which can leave businesses and – sometimes 

taxpayers – out of pocket."18 

The CMA is due to issue a final decision by November 

2022. 

EU Competition Law Developments 

The dawn raid wave continues …  

As reported in our Q4 2021 competition newsletter, 

since countries started to lift lockdown restrictions, 

competition authorities around the world have been 

very active conducting numerous dawn raids. 

Indeed, the Commission and EU member state 

national competition authorities have carried out a 

number of dawn raids since January 2022. For 

instance: 

• On 29 March 2022, the Commission and 

Germany's Federal Cartel Office together carried 

out inspections at the premises of several 

18 CMA provisionally finds illegal cartels in construction industry - 
GOV.UK (www.gov.uk)  
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natural gas companies in Germany, including 

Gazprom and its subsidiary Wingas, on suspicion 

of abuse of dominance. The parties involved are 

engaged in "natural gas supply, transmission, 

and storage", and more specifically, the 

investigation is looking into whether Gazprom is 

part of the reason for the rising gas prices and 

the energy crisis more generally in Europe.  

• Early in April 2022, the Dutch Authority for 

Consumers and Markets raided several street 

furniture manufacturers as part of an 

investigation into alleged discussions about 

prices they would charge for Government 

tenders.   

• On 17 May 2022, the Commission carried out 

unannounced inspections at businesses in 

several EU Member States involved in the 

fashion industry on suspicion of cartel activity 

and breaches of the rules on anticompetitive 

agreements. The Commission concurrently 

issued formal information requests to a number 

of fashion-related businesses. The fashion 

industry has been under increased scrutiny by 

the Commission in the last few years. As a 

reminder, earlier this year, the Commission 

opened a probe into French fashion brand Pierre 

Cardin and its largest licensee for allegedly 

restricting cross-border and online sales. It 

also fined Nike EUR 12.5 million for illegal 

territorial restrictions in its contracts with 

licensees in 2019. In another vertical case, 

it fined clothing brand Guess EUR 39.8 million 

for online sales and advertising restrictions. 

• On 2 June 2022, the Greek competition 

authority conducted unannounced inspections on 

a transport company over concerns it may have 

abused its dominant position.  

• Even more recently, on the 14 June 2022, the 

Commission raided multiple companies that 

construct networks and treatment plants for 

drinking water and wastewater on suspicion that 

they rigged bids for tenders involving EU funds.  

Similarly, in the same period, several national 

competition authorities have announced that 

they have carried out surprise inspections.  

Interestingly, also following the first parallel dawn 

raid carried out by the CMA and Commission in April 

2022 since Brexit in the automotive sector, in May 

2022, the CMA warned cartelists that it intends to 

 

 
19 The agreement at stake is referred to as a 'no-poach' 
agreement. A no-poach agreement is a horizontal agreement 
between employers not to solicit employees from one another. 
Such agreements can occur in any economic sector and are 
prohibited by competition law because they can limit a companies' 

step up its use of dawn raids and seizure of 

documents stored on cloud servers. Watch this 

space… 

Portuguese competition authority punishes 

football clubs in first no-poach case  

On 29 April 2022 the Portuguese competition 

authority, Autoridade da Concurrência ("AdC"), 

announced that it had imposed a fine of EUR 11.3 

million on 31 football clubs (the "Football Clubs") 

and the Portuguese Professional Football League 

("LPFP") for participating in no-poach 

arrangements.19  

The Football Clubs and the LPFP entered into an 

agreement that prevented recruitment by the 

country's top two football divisions of players who 

unilaterally terminated their employment contract 

between 2019 and 2020 due to Covid-19 pandemic 

related issues.  

 

In April 2020, the LPFP issued two separate press 

releases referring to this agreement, giving strong 

indications that the LPFP, and the Football Clubs, had 

engaged in competition infringements. Subsequently, 

on 8 May 2020, the AdC opened an investigation into 

the matter, which concluded that the agreement 

kept players tied to football clubs due its terms: that 

players that decided to end their contracts due to the 

Covid-19 pandemic would be banned from signing 

new contracts with other clubs in the first or second 

tier of the LPFP.  

The agreement lowered competitive pressure 

amongst the football clubs involved by limiting 

demand for professional players in the market. In 

ability to make strategic commercial decisions, in this case being 
the football clubs' hiring policies. Employees are also likely to suffer 
as a result of the practice, which reduces their bargaining power 
and wage levels while also preventing them from moving around. 
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addition, the agreement reduced the quality of 

football matches, harming consumers by reducing 

the competitive environment between clubs, 

preventing the recruitment of players and forcing 

players to join foreign teams or ones that play in 

lower domestic leagues.  

Given the nature of the agreement, as well as its 

potential serious and irreparable harm to the 

competitive functioning of the markets, the AdC 

imposed interim measures on 26 May 2020 and 

issued a Statement of Objections in April 2021. The 

practice ceased following the interim measures.  

French competition authority fined spirits 

maker for gun-jumping 

On 12 April 2022, the French competition authority 

(“FCA”) fined Compagnie Financière Européenne de 

Prises de Participation (“Cofepp”), France's second 

largest spirits group, EUR 7 million for acquiring 

control of Marie Brizard Wine & Spirits (“MBWS”) 

without first obtaining regulatory approval from the 

FCA (i.e. gun-jumping).  

Cofepp acquired control of MBWS prior to 

notification and clearance 

The FCA’s decision revealed that Cofepp failed to 

notify its de facto takeover of MBWS in 2017 until 

2019, when the buyer announced its plans to acquire 

sole control of the target.  From June 2015 onwards, 

Cofepp gradually increased its equity stake in rival 

MBWS, becoming the majority shareholder within 

two years.  

The FCA stated that Cofepp “gained decisive 

influence in the management of MBWS prior to the 

notification”.  

In addition, the FCA found that Cofepp continued to 

carry out its “premature merger” prior to the 

notification dated 3 January 2019 and before the 

authority rendered its final decision on 28 February 

2019.  In particular, the FCA found that before 

obtaining approval, the companies exchanged 

sensitive information and that MBWS’s chief 

executive also acted on Cofepp's instructions 

regarding various projects under consideration. 

The FCA concluded that Cofepp had exercised 

decisive influence over MBWS since 13 April 2018, 

and therefore de facto control over MBWS prior to 

the notification to the FCA and clearance decision 

dated 28 February 2019. 

Cofepp has not contested the facts and has opted to 

settle the case. The FCA has not specified if the 

settlement included a penalty fine reduction. 

 

A decision in line with the decisions of the 

European Commission 

This decision of the FCA confirms that, in line with 

EU case law, undertakings can be sanctioned for 

both failure to notify and also for the implementation 

of a transaction prior to merger control approval.  

In this respect, it is interesting to note that on 18 

May 2022, the EU General Court (“GC”) upheld the 

Commission's EUR 28 million fine imposed on Canon 

Inc. (“Canon”) for failure to notify in respect of its 

acquisition of Toshiba Medical Systems Corporation 

("TMSC") in 2016 through a warehousing structure 

and for proceeding with the transaction prior to 

clearance. A warehousing structure is where the 

target is 'parked' with an interim buyer with a view 

to it being on-sold to the ultimate acquirer after 

merger approvals have been obtained. 

In its decision, the GC confirmed that the 

warehousing structure set up by Canon was in 

breach of the obligation not to implement its 

acquisition of TMSC before the Commission cleared 

the transaction, and the obligation to notify the deal 

prior to its implementation. Additionally, the GC 

stated that a breach of the standstill obligation does 

not require that control be acquired in full or in part.  

Canon partially implemented the acquisition, by 

placing TMSC into a warehousing structure, 

contributing to a lasting change of control in the 

target. 

Key takeaways  

In the context of a worldwide surge in the number 

and level of fines imposed for gun jumping, this 



COMPETITION LAW NEWSLETTER – Q2 2022   

  

 

 

decision provides a few key takeaways for companies 

during an M&A operation.20  

Firstly, merging firms should be cautious with 

gradual increases in capital. The timing of the 

notification must not be mistaken, otherwise a 

transaction will be considered as already completed.  

Secondly, this is a useful reminder that the utmost 

discipline must be observed in relation to clean 

teams. Indeed, in the case at hand, the FCA 

underlined that the parties had set up a clean team, 

however, during its investigation, the FCA noted that 

on several occasions, sensitive information had been 

made available to representatives of the Cofepp, 

who were not members of the clean team 

agreement.  

The French competition authority applies the 

failing firm defence for the first time 

Despite identifying competition risks, on 28 April 

2022, the FCA approved the acquisition of the 

furniture retailer Conforama by Mobilux Group 

("Mobilux"), which is the parent company of BUT 

Group which operates a network of 322 stores in the 

retail distribution of certain furniture products in 

France and its overseas territories, without 

conditions under the failing firm defence. Since it 

gained the merger control powers in 2009, this is the 

first time the FCA has cleared a merger based on the 

application of the failing firm defence.  

Background 

Mobilux initially notified the Commission of its 

intention to acquire Conforama's business in France, 

however, on 26 June 2020, the Commission referred 

the case to the FCA in response to a request from 

Mobilux. 

Despite the fact that the transaction involved 

significant overlaps, given Conforama's substantial 

financial troubles, the FCA granted Mobilux a 

derogation from the suspensory effect of merger 

control on 23 July 2020, allowing it to complete the 

deal prior to obtaining clearance from the FCA. 

The competitive risks identified 

In the meantime, the FCA continued its 

investigation. The authority has now concluded that 

the acquisition would result in three distinct 

competition risks:  

(i) Firstly, a risk of strengthening the purchasing 

power of the new entity representing nearly 

 

 
20 See for instance the decision in April 2022 of the Moroccan 
Competition Council which pronounced its first sanction for failure 
to notify a merger or the decision on 8 June 2022 of the Brazilian 

50% of the French market for the distribution 

of bedding products. This could put the 

bedding product providers in a state of 

economic dependence.   

(ii) Secondly, the FCA found that the BUT Group 

and Conforama are the two main franchisors in 

the furniture sector in the French overseas 

departments and regions. Thus, the merger 

would eliminate an alternative for franchisees, 

which would face a single franchisor in the 

furniture sector.  

(iii) Thirdly, the FCA found that the new entity 

could cause significant harm to competition in 

the retail distribution related to overlapping 

activity in several downstream markets for 56 

catchment areas.  

The unprecedented application of the failing 

company exception 

The failing firm defence has never been used by the 

FCA since it came into force in 2009, given the 

stringent nature of its assessment criteria. In 2004, 

in its decision regarding the merger between Seb 

and Moulinex, the Conseil d’Etat identified three 

cumulative criteria that must be met for the 

application of the failing firm defence to apply, which 

are as follows:  

(i) the difficulties of the target company would 

lead to its rapid disappearance in the absence 

of a takeover; 

(ii) there is no alternative take-over offer than the 

one of the notifying party that is less damaging 

to competition, covering the whole or a 

substantial part of the company; and  

(iii) the elimination of the company in difficulty 

would be no less harmful to consumers than 

the planned takeover. 

Due to Conforama's severe financial struggles, and 

with no alternative offer that would be less harmful 

to competition, the FCA found that the first two 

criteria were met. Regarding the third criteria, the 

FCA found that the acquisition by Mobilux would 

ensure that product choice and diversity would be 

preserved, which would not be the case if Conforama 

exited the market.  

As a result, the FCA considered that the three 

cumulative criteria were met and applied the failing 

firm defence.  

competition authority in a gun-jumping investigation where 
companies agreed to pay a total $181,143 in a settlement 
procedure for closing a deal before receiving antitrust approval. 
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Intel seeks EUR 593 million in default 

interest from the European Commission 

In our Q1 2022 competition newsletter we reported 

on Intel's appeal victory in a judgment of the 

General Court ("GC") of the European Union of 26 

January 2022 overturning the Commission's decision 

of 13 May 2009.  

Following this ruling, the Commission was obliged to 

reimburse the fine of EUR 1.06 billion to Intel. 

However, the saga is not over, as Intel filed a plea to 

the GC on 28 April 2022, seeking payment of the 

sum of EUR 593 million. 

According to Intel, this corresponds to default 

interest on the principal amount of the fine at the 

European Central Bank ("ECB") refinancing rate 

applicable on the first day of the month in which the 

2009 decision was adopted.  

Intel also asks the GC to order the Commission to 

pay interest, at the interest rate applied by the ECB 

to refinancing operations plus 3.5 percentage points, 

on the sum claimed of EUR 593 million for the period 

from 25 February 2022, the date of repayment of 

the fine, until the date on which the Commission 

paid the amount of the fine pursuant to the 

judgment. In the alternative, Intel seeks interest 

from 28 April 2022, the date of the action, or in the 

further alternative, from the date of delivery of the 

judgment. 

Intel relies on Article 268 of the Treaty on the 

Functioning of the European Union ("TFEU") in 

conjunction with the second paragraph of Article 340 

TFEU and Article 41(3) of the Charter of 

Fundamental rights of the European Union. 

In the alternative, Intel seeks the invalidation of any 

decision taken, or to be taken, by the Commission 

refusing to reimburse default interest. Here, Intel 

relies on Article 263 TFEU. 

Finally, Intel asks the GC to declare that the 

Commission acted unlawfully by refusing to pay the 

default interest on the principal amount of the fine 

upon its repayment, on the basis of Articles 266 and 

277 TFEU. 

This is not the first time that the European Courts 

have had to deal with the question of interest 

payments to undertakings in the event of annulment 

of fines imposed by the Commission. Indeed, last 

year, the European Court of Justice21 confirmed the 

judgment of the GC22 which had ruled that the 

Commission was required, following the annulment 

 

 
21 Judgment of 20 January 2021, Printeos SA v/ Commission, C-
301/19. 

of the Commission's decision to impose a fine, not 

only to repay the principal amount of the fine, but 

also to pay default interest compensating for the 

deprivation of use of the sum equal to the fine 

during the period between the imposition of the 

penalty and its annulment. 

 

General Court annuls Qualcomm's circa EUR 

1 billion fine 

On 15 June 2022, the GC annulled the Commission's 

decision imposing on Qualcomm a fine of 

approximately EUR 1 billion for an alleged abuse of 

dominance on the Long-Term Evolution (“LTE”) 

chipsets market.  

This is the second time this year that the GC has 

struck down a Commission’s decision. As a reminder, 

on 26 January 2022, the GC quashed the 2009 

decision of the Commission which fined Intel EUR 1.06 

billion for implementing an abusive rebate scheme 

alongside other restrictive practices.  

Case history  

Qualcomm, a US company, develops and sells 

baseband chipsets that are used in smartphones and 

tablets to connect to cellular networks and provide 

voice and data services. As a result, chipsets are 

sold to original equipment manufacturers, such as 

Apple, who incorporate them into their devices.  

On 24 January 2018, the Commission handed 

Qualcomm a EUR 997 million fine for abuse of 

dominance on the worldwide market for chipsets 

compatible with the LTE standard from February 

2011 to September 2016. 

22 Judgement of 12 February 2019, Printeos SA v/ Commission, T-
201/17. 

https://www.shlegal.com/docs/default-source/news-insights-documents/2022/competition-newsletter---q1-2022.pdf?sfvrsn=56cfe05b_0
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The Commission found that the abuse was 

characterised by the existence of agreements 

providing for incentive payments, under which Apple 

had to obtain its requirements for LTE chipsets 

exclusively from Qualcomm. In those circumstances, 

such payments, were characterised as exclusivity 

payments, capable of having anticompetitive effects, 

reducing Apple’s incentives to switch to competing 

LTE chipset providers.  

General Court's ruling 

The GC considered in its judgement that the 

Commission made manifest procedural irregularities 

affecting Qualcomm’s rights of defence and that it 

improperly assessed potential anticompetitive effects 

of the practice. 

First, with respect to the procedural irregularities 

affecting Qualcomm’s rights of defence, the GC 

found that the Commission committed several 

irregularities when it was putting together the case 

file. For example, the GC stated that the Commission 

must record the precise content of all interviews 

conducted for the purposes of collecting information 

relating to the subject matter of an investigation. In 

the present case, the Commission failed to maintain 

a proper record of the interviews it conducted with 

third parties. 

Furthermore, the disputed decision only found abuse 

of dominance on the market for LTE chipsets while 

the Statement of Objections covered both that 

market and the market for UMTS chipsets. Insofar as 

such modifications to the objections impacted the 

relevance of the facts that Qualcomm used to 

support its economic analysis challenging its 

conduct's capacity to cause foreclosure 

consequences, the Commission should allow 

Qualcomm to be heard and, if required, amend its 

analysis. As a result, the GC concluded that the 

Commission violated Qualcomm's rights of defence 

by neglecting to hear the undertaking on that issue. 

Then, regarding the analysis of the anticompetitive 

effects of the incentive payments, the GC ruled that 

the Commission failed to consider all relevant factual 

circumstances when assessing the anticompetitive 

effects of the payments Qualcomm made to Apple. 

In particular, the GC noted that given that 

Qualcomm was the sole supplier capable of satisfying 

Apple's technical and scheduling chipset 

requirements for iphones, the Commission did not 

demonstrate that the incentive payments had an 

effect on Apple's incentives to switch suppliers for all 

 

 
23 Vifor Pharma is a global pharmaceutical company headquartered 
in Switzerland and operating from several subsidiaries in the EEA. 
24 Pharmacosmos is a small Danish family-owned specialist 
pharmaceutical company focused notably on the treatment of iron 
deficiency conditions. 

products. Hence, even absent the exclusivity 

payments, Apple would still have sourced from 

Qualcomm. 

Another abuse of dominance probe in the 

pharma market 

On 20 June 2022, the Commission opened an 

antitrust investigation into Vifor Pharma ("Vifor")23 

for restricting competition by allegedly illegally 

disparaging its closest and potentially only European 

competitor, Pharmacosmos,24 following complaints 

from healthcare professionals.  

 

Vifor allegedly spread misinformation by way of 

misleading comments about Pharmacosmos’ iron 

deficiency treatment, which may have delayed its 

uptake and, in doing so, could harm patients "by 

stifling competition from an innovative medicine", 

stated executive Vice-President Margrethe 

Vestager.25 Approximately 1.8 million patients 

suffering from iron deficiency are currently being 

treated with high-dose intravenous iron products 

annually in the EEA. The Commission stated that the 

company's conduct "appears to be aimed at 

hindering competition" against its blockbuster drug 

Ferinject.  

If the Commission's concerns are proven, Vifor's 

behaviour may amount to an abuse of dominant 

position and infringe Article 102 of TFEU and Article 

54 of the EEA Agreement. 

Interestingly, this is only the second time that the 

Commission has launched an abuse investigation 

based on exclusionary disparagement of a rival. The 

first investigation, which began last year, alleged 

that Teva Pharmaceuticals delayed the entry of 

generic drugs to treat multiple sclerosis through 

25 
https://ec.europa.eu/commission/presscorner/detail/e%20n/ip_22
_3882  

https://ec.europa.eu/commission/presscorner/detail/e%20n/ip_22_3882
https://ec.europa.eu/commission/presscorner/detail/e%20n/ip_22_3882
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patent litigation and a damaging communications 

campaign that discredited its competitors.  

This case shows that the Commission will closely 

observe communications between pharmaceutical 

companies and that they may be scrutinised under 

EU abuse of dominance rules. This is certainly not 

the first time that a European authority has done so: 

(i) In 2020, France's Competition Authority fined 

Roche, Novartis and Genentech for abusing 

their collective dominance by issuing 

misleading information to induce doctors to 

use their drug Lucentis to fight age-related 

macular degeneration.  

(ii) In 2018, the Commission fined a Johnson & 

Johnson subsidiary with a EUR 25 million 

penalty for delaying the availability of low-

cost generic versions of one of its painkillers.  
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