Q3 2021

Competition Law Newsletter

Welcome to the Q3 2021 edition of our Competition Law Newsletter. A quarterly update
covering key developments in UK and EU competition law.
UK Competition Law Developments
Taking on the giants – Google face an
antitrust collective action claim
In a similar claim to the one launched against Apple
Inc. ("Apple") earlier in the year, Google LLC
("Google"), various of its subsidiaries1 and its parent
company Alphabet, Inc. ("Alphabet"), now face a
£920 million collective action claim in the UK
Competition Appeal Tribunal ("CAT"), based on
alleged abuses of dominance which centre around
the operation of its Google Play Store. The proposed
claim is being brought on behalf of a class currently
comprising an estimated 19.5 million members, and
an application for a collective proceedings order
("CPO") (to enable the class representative to bring
the proceedings on behalf of the class) was filed with
the CAT on 29 July 2021.2
Just as Apple is now looking to weather the storm it
faces on multiple fronts as a result of the 30%
commission it charges for in-app purchases made
through the App Store, so too is Google beginning to
face battles relating to the same level of surcharge it
levies on in-app purchases made through the Google
Play Store.
Background – Google Play Store and Android
devices
Google Play Store is Google's proprietary global
distribution service for the downloading and
installing of apps on smart phone devices which run
off Google's mobile operating system ("Android").
It provides app developers with an online, digital
marketplace for their products among users of
Android smartphones, enabling Android smartphone
users to download a range of apps onto their

Google Ireland Limited, Google Commerce Limited and Google
Payment Limited.
2 See a summary of the claim on the CAT's website at:
https://www.catribunal.org.uk/sites/default/files/202109/2021.09.13_1408_%20rule_76_website_summary_CPDrevs.pdf
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devices, from the most common (such as Instagram
and WhatsApp) to freshly launched ones from new
app developers. Google Play Store – along with a
series of additional, Google-owned apps such as
Google Search, Google Maps, Gmail and YouTube –
is part of a collection of Google-owned Android apps
and services known as Google Mobile Services
("GMS") which is typically pre-installed on any
Android-operated smartphone device.
Android smartphones have grown increasingly
ubiquitous over the years: according to one recent
estimate, 72.7% of global smartphones operate on
an Android system compared to just 26.4% which
use Apple's iOS system.3 Indeed, it is not just
Google's own mobile devices (such as its Pixel Mobile
Phones series) which use the Android operating
system. A basic version may also be used for free
by smart phone developers under an open-source
licence, provided that they enter into a Mobile
Application Distribution Agreement ("MADA") with
Google to receive this software in order to obtain the
right to pre-install and distribute Google's
proprietary apps.
Alleged abuse of dominance
A core issue at the heart of the collective action is
the requirement that any app developer who wishes
to sell their product on the Google Play Store must
enter into a non-negotiable Developer Distribution
Agreement ("DDA"). The terms of the DDA require
the app developer to use Google Play Store's own
payment processing system ("PSPPS") to process
payments for purchases of Android apps through the
UK Play Store or any in-app purchases made by
users once they have downloaded the app on this
platform.4 Google levies a 30% commission fee on

See: Mobile Operating System Market Share Worldwide |
Statcounter Global Stats
4 It should be noted that the claim excludes in-app purchases
which are: (i) primarily for the purchase or rental of physical goods
or services that will be consumed outside of the Android app; (ii)
3
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in-app purchases made by Android smartphone users
using the PSPPS.

fact pave the way for other competition CPOs to
achieve certification more easily.

The application to commence the collective
proceedings alleges that Google holds a dominant
position in both its licensing of Android operating
software to smartphone manufacturers and in the
market for the distribution of Apps to Android
smartphone users. It also holds a monopoly in the
market for the provision of payment processing
services for purchases of Android apps through the
UK play store or in-app purchases following
download of the app from the Play Store.
Furthermore, it argues that Google has abused its
dominant positions by:
1)

Bundling the Play Store with other proprietary
apps so that OEMs wishing to pre-install these
apps have to install and prominently display the
Play Store;

2)

Imposing a series of contractual and technical
restrictions which limit the ability of Android app
developers to distribute Android apps to GMS
Device users via distribution channels other than
the Google Play Store;

3)

4)

Requiring that in-app purchases are settled only
through the PSPPS, which prevents Android App
developers from utilising any other payment
processing service providers; and
Charging excessive and unfair commission in
respect of the relevant purchases.

The proposed class representative contends that the
loss and damage to the proposed class is the
difference between the commission paid by them
and the commission that would have been paid
absent the infringements.
The claim will be open to any person who made inapp purchases through the UK version of the Google
Play Store on an Android smartphone at any point
from 1 October 2015, on an "opt-out" basis for those
domiciled in the UK, and an "opt-in" basis for those
domiciled elsewhere.
The claim will only be able to proceed if the CAT first
makes a CPO, if the eligibility requirements set out in
Rule 79 of the CAT Rules 2015 are met. It remains
to be seen whether the recent CPO certification in
the Merricks claim (see news item below) does in

primarily remittances in respect of credit card bills or utility bills;
(iii) for peer-to-peer services, online auctions, tax exempt
donations or content or services that facilitate online gambling;
and (iv) in respect of any product category deemed unacceptable
under Google’s Payments Center Content Policies from time to
time.

Tech giants are increasingly becoming the
targets of anti-competitive claims and
investigations
Both Google and Apple now face the challenge of
seeing off these enormous damages actions which
are valued at just under and well over £1 billion
respectively.
Other claims include a collective action against
Qualcomm Incorporated, the US semiconductor and
chipmaking giant, concerning alleged overcharges to
manufacturers including Apple and Samsung for its
technology, which are claimed to have been passed
on to consumers.5 Epic Games, the app developer,
has launched multiple claims against Google and
Apple in the US, the EU and the UK, all of which
have been brought on abuse of dominance grounds.
Finally, a recent court ruling in the US saw Apple
being ordered to allow app developers to direct their
customers to alternative app-purchasing platforms
outside the App Store so they avoid the 30%
commission fee (though the judge in question
stopped short of declaring Apple to hold a
monopoly).
Meanwhile, both the CMA and the Commission have
launched separate investigations into Apple and
Google over their respective app stores and, indeed,
on other grounds such as their wider mobile
ecosystems.

See Case No. 1408/7/7/21 – Notice of an application to commence
collective proceedings under Section 47B of the CA 1998. 13
September 2021. Page 2. Available at:
https://www.catribunal.org.uk/sites/default/files/202109/2021.09.13_1408_%20rule_76_website_summary_CPDrevs.pdf
5
The collective action against Qualcomm was filed in February
2021.
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The clear upshot of all these developments is that
big tech face tough legal challenges ahead. Whilst
the ultimate outcome of any of these challenges is
far from certain, more can be expected to follow.

A new regime to combat the market power of
digital firms in the UK
On 20 July 2021, the UK Government published a
long-awaited consultation which sets out its detailed
proposals for a new pro-competitive regime for
digital markets ("Digital Consultation").6
Regulators have (until recently, at any rate) not felt
that they have had the legislative tools with which to
address the incumbent positions held by some of the
largest firms in digital markets, which are believed to
be adversely affecting competition through (inter
alia) higher prices, barriers to entry and lower
innovation. Indeed, the UK's own proposed reforms
in this area follow in the wake of similarly pervasive
changes across the EU (through the introduction of
the Digital Services Act and Digital Markets Act) and
the US (through the new Competition and Antitrust
Law Enforcement Reform Act).
The Digital Consultation proposes a series of farreaching reforms which would implement a much
more stringent regime for certain digital firms which
are designated as having so-called strategic market
status ("SMS"). Details of the obligations that SMS
firms will have to comply with and the new
legislative tools to keep them in check – as well as
the factors leading to SMS designations – are set out
below.
This new regime will be spearheaded by the Digital
Markets Unit ("DMU"), a new specialist team sitting
within the Competition & Markets Authority ("CMA").
Although the DMU was established in April 2021, the
extent of its powers and the specific remit of its
regulatory purpose are as yet uncodified, and it
therefore exists in non-statutory "shadow" form at
present. Once the Digital Consultation has been
completed and the resulting legislation approved by
Parliament, the DMU will be fully empowered to
implement and direct the new regime.
SMS designations

a higher level of regulatory scrutiny and a new
mandatory code of conduct. In order to designate a
particular firm with SMS, the DMU will be required to
test and conclude that a firm has "substantial and
entrenched" market power which affords it a
strategic position in at least one particular area of
activity. Importantly, SMS firms will only face
tougher scrutiny and regulation in relation to the
specific activity (or activities) in relation to which
they hold such a "substantial and entrenched"
position – the regime will not apply to firms in a
wholesale fashion and in respect of every activity
they undertake. As to what exactly constitutes an
"activity", the Digital Consultation notes that the
preferred approach is for the regime to be limited to
activities where digital technologies are a “core
component” of the products and services provided as
part of that activity. Further, that the DMU should
be able to group certain products, services and
processes into a single activity if they all can be
described as having "a similar function or, if in
combination, can be described as fulfilling a specific
function".7
Breaking down the cumulative test for SMS
designation in more detail:
1.

Substantial market power

The Digital Consultation notes that substantial
market power arises when users lack reasonable or
comparable alternatives to the services or products
provided by a particular firm, and there is a limited
threat of entry or expansion by competitor firms.
This may lead to higher prices and a lack of
innovation.
2.

Entrenched market power

Transitory market power is not a concern in and of
itself (given that the potential to obtain it
incentivises investment and innovation). However,
concerns arise when a firm's market power persists
over a sustained period of time to the detriment of
competition in a particular area of activity and with
the result that there is little prospect of it being
competed away. It therefore proposed that
substantial market power needs to be "entrenched"
in this way for the SMS regime to apply.

The cornerstone of this new regime will be the
process of designating SMS to certain digital firms,
which will ensure that such firms are subject both to

3.

The Department for Digital, Culture, Media & Sport and the
Department for Business, Energy & Industrial Strategy. A new procompetition regime for digital markets. 20 July 2021. Paragraph
50. Available at: *A new pro-competition regime for digital
markets (publishing.service.gov.uk)
7
The CMA notes that an alternative to this activities-based
approach would be to formally define certain markets. However,

defining markets would entail an inevitably arbitrary judgement as
to which products/services would be included in these definitions
and, inevitably, due to the evolving nature of different markets
there would be little benefit to codifying any market definitions in
legislation due to the need to keep them constantly under review
and updated where necessary. The CMA therefore feels that an
activities-based approach is more flexible and appropriate.

6

Strategic position

Interestingly, the Digital Consultation indicates that
having "substantial and entrenched" market power
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alone would be insufficient for a firm to be
designated with SMS. This is because existing
competition tools are thought to be sufficient to
address these factors alone. Rather, for a firm to
warrant an SMS designation, it must have obtained a
strategic position vis-à-vis a particular activity as a
result of its substantial and entrenched power. The
Digital Consultation lists four criteria that it considers
the DMU should take into account to determine
whether a firm has a strategic position, namely
whether the firm: (i) has achieved very significant
size or scale in a particular activity; (ii) is an
important access point to consumers (i.e. a
gateway); (iii) can use the activity to further
entrench or protect its market power in that activity,
or extend its market power into other activities; and
(iv) can use the activity to determine the "rules of
the game" for those users of the firm’s own
ecosystem and also set practice for those businesses
in the wider market.

any SMS designation will apply to the digital firm's
entire corporate group as opposed to just the SMS
firm alone8 (though, again, this would be limited to
the specified activities warranting the SMS
designation).9
Once assigned SMS, a digital firm will be subject to
the SMS regime for five years before being reviewed,
although there would be an opportunity for firms to
make representations to the DMU during this initial
period if circumstances suggest that the SMS status
is no longer appropriate. The initial designation
decision may also be appealed to a specialist court or
tribunal (likely to be the CAT).
New code of conduct
The new SMS regime will be underpinned by an
enforceable code of conduct ("Code") to which any
SMS firm will be required to adhere. The CMA has
proposed that the Code should have three overall
objectives ("Objectives"):
1. Fair trading: this objective aims to ensure that
SMS firms contract with their customers on
reasonable commercial terms, thus avoiding any
exploitative behaviour.
2. Open choices: it is important that SMS firms do
not create artificial barriers to prevent their users
from easily switching to alternative suppliers of
goods/services.
3. Trust and transparency: users have clear and
relevant information to understand what services
SMS firms are providing, and to make informed
decisions about how they interact with the firm.

The assessments should be evidence-based, and the
Digital Consultation proposes that there should be a
legislative definition of "strategic position", together
with the criteria to be considered, in the interests of
predictability for stakeholders. When prioritising the
assessment of SMS designations, the DMU should
take into account a firm's revenue, the
characteristics of the activity (e.g. significant
network effects, high fixed costs of entry) and
whether a sector regulator may be better placed to
address the issue. Importantly, the proposal
indicates a 12-month statutory period for
designation (potentially to be shortened to 9
months) and a consultation period of nine months
(potentially shortened to six months). Moreover,

The idea behind this is to avoid the SMS firm in question simply
shuffling activities around its corporate group to its subsidiaries
and/or parent companies in order to avoid the SMS designation.
8

The overarching Objectives will be underpinned by a
set of legally binding principles ("Principles"). The
Principles will, in effect, put the flesh on the bones of
the Code by setting out exactly what is required from
SMS firms to meet the Objectives. The DMU is
currently seeking input from stakeholders as to how
these Principles should be set out – whether, for
instance, they should be officially codified in
legislation and apply to any SMS firm, whether there
should be legislative principles which would form the
basis for firm-specific requirements, or alternatively,
whether the DMU should create a bespoke set of
principles for each individual SMS firm following each
SMS designation (without being set in legislation).
Under the current proposals, the DMU would, in
relation to breaches of the Code by SMS firms, have
powers to: (i) issue final and interim orders to

Merger requirements would apply to all mergers undertaken by
the SMS firm.
9
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compel such breaches to be rectified; and (ii) impose
fines of up to 10% of an SMS firm's worldwide
turnover. A number of other enforcement
mechanisms (e.g. Court orders) are also being
considered.

1)

Requirements for SMS firms to give "advance
notice" of any acquisitions which are planned or
in contemplation;

2)

A new (though as yet undetermined) transaction
value threshold and UK nexus test;

Pro-competitive interventions

3)

A potential mandatory filing requirement for the
largest transactions by SMS firms; and

4)

Lowering the current "probability" threshold to
open a Phase 2 investigation.

Complementing the Code will be the ability for the
DMU to launch pro-competitive interventions
("PCI"). In essence, PCIs will aim to address the
underlying causes of a firm's SMS through targeted
measures. Whilst the Code will set the rules by
which SMS firms must abide, PCIs intend both to
address the issues that led to an SMS designation
and try to obviate the need for any future
designations addressing those areas of digital
markets which are likely to engender SMS firms.
It is proposed that the DMU should have the ability
to implement a similar range of PCI remedies if it
proves the existence of an "adverse effect on
competition", as the CMA has at its disposal following
a market investigation. Further, that it should
provide guidance on the range of PCIs available and
when their use may be appropriate.
New SMS merger regime
The Government is also keen to ensure that SMS
firms are subject to an appropriate level of scrutiny
in connection with any merger activity they
undertake. Regulators around the world have
become increasingly alive to the fact that
acquisitions can often be used by incumbent firms to
eliminate the risk of competition, either by acquiring
existing competitors or by snapping up new market
entrants who might threaten their position in the
market (so-called "killer acquisitions"). To date, the
level of scrutiny over such M&A activity has not been
high – the Digital Consultation notes that the largest
digital firms have bought close to 300 companies
over the last 5 years, where only 7 have been
reviewed by the CMA and/or the European
Commission during the same time and none have
been blocked.10
As such, the new SMS merger regime is intended to
afford the DMU more flexibility to intervene in deals
involving SMS firms. which are viewed as
(potentially) constituting more risk to the UK digital
markets. The proposed new SMS merger regime
would consist of (inter alia):

The Department for Digital, Culture, Media & Sport and the
Department for Business, Energy & Industrial Strategy. A new procompetition regime for digital markets. 20 July 2021. Paragraph
166. Available at: *A new pro-competition regime for digital
markets (publishing.service.gov.uk)
10

Comment
The Digital Consultation requested views from
stakeholders on each of the elements of the
proposed regime for digital markets, with the
consultation period ending on 1 October 2021. A
summary of responses received will be published on
the gov.uk website in due course, and the views
expressed taken into account in the Government's
response. Stakeholders will be keen to understand
the precise parameters of the new regime, which the
Government has indicted it aims to legislate as soon
as parliamentary time allows.11 The Digital
Consultation follows the Government's plan in July to
make Britain a "global leader in innovation-focused
digital regulation": it remains to be seen how
effective the DMU's new powers will be in practice in
helping startups and other smaller players to
compete against the digital giants.

A bitter pill to swallow? CMA gets tough on
pharmaceutical companies
As a couple of recent cases highlight, the CMA has
stepped up its enforcement activity against
pharmaceutical companies accused of breaching
competition law, including by charging excessive
prices for generic drugs.
Hydrocortisone tablets
On 15 July 2021, the CMA announced that it had
imposed fines of over £260 million on a number of
companies for breaches relating to the supply of
hydrocortisone tablets, used to treat adrenal
insufficiency.
The CMA found that two companies, Auden Mckenzie
and Actavis US (now known as Accord-UK) charged
the NHS excessively high prices for hydrocortisone
tablets for almost a decade. During this time, prices
for the drug rose by over 10,000% (i.e. an increase

Press release 20 July 2021: "Government unveils proposals to
increase competition in UK digital economy, Digital firms with
deep-rooted market power to be subject to mandatory code to
drive up competition" Government unveils proposals to increase
competition in UK digital economy - GOV.UK (www.gov.uk)
11

COMPETITION LAW NEWSLETTER – Q3 2021

from 70p per 10mg pack in April 2008 to £88 by
March 2016). Auden Mckenzie sold hydrocortisone
tablets between 2008 and 2015, at which point
Actavis UK took over the business.
Further, in order to protect its position as the sole
provider of 10mg and 20mg hydrocortisone tablets in
the UK, and thus be able to maintain price increases,
Auden Mckenzie paid potential competitors AMCo
(now known as Advanz Pharma) and Waymade £21
million and £1.8 million respectively not to enter the
market between 2011 and 2015. When Actavis UK
took over sales of hydrocortisone tablets in 2015, it
continued to pay AMCo.

Accord-UK (as well as its parent companies and
former parent company Allergan for their respective
ownership periods) has been fined £155 million for
excessive and unfair pricing. In addition, Accord-UK
(and Allergan) has been fined a further £66 million
for its market-sharing agreements with Waymade
and AMCo. Advanz Pharma (and its former parent
Cinven) and Waymade have been fined £43 million
and £2.5 million respectively for their participation in
the market-sharing agreements. Waymade's small
fine reflects the fact that it was only party to the
agreement in respect of 10mg hydrocortisone
tablets, and even then only for a short period before
it sold its 10mg business to Cinven and AMCo took
its place.

phenytoin capsules, used to treat epilepsy. The CMA
alleges that the companies exploited a loophole by
de-branding the drug, meaning that it was no longer
subject to price regulation in the way that branded
drugs are.
For over four years, Pfizer's prices for the drug were
between 780% and 1,600% higher than previously.
Pfizer then supplied the drug to Flynn, which sold it
at prices between 2,300% and 2,600% higher than
previously. Between 2012 and 2013 the price of
100mg packs of phenytoin rose from £2.83 to
£67.50. The prices charged in the UK were also
many times higher than Pfizer's prices for the same
drug in every other European country where it sold
capsules.
The CMA's SO is the latest round in a long-running
fight between the CMA and the companies. Pfizer
and Flynn were originally fined £84.2 million and
£5.2 million respectively by the CMA in 2016 for the
same conduct, but the companies appealed this
decision to the CAT and in 2018 the CAT held that
the CMA had not correctly applied the legal test to
prove that Pfizer and Flynn's behaviour amounted to
an abuse of their dominant market position,
remitting this to the CMA for reinvestigation. The
CMA and Flynn then appealed this decision to the
Court of Appeal, which in 2020 dismissed Flynn's
appeal and upheld part of the CMA's appeal in
relation to calculations used to determine whether or
not prices charged were excessive. However, the
Court of Appeal ruled that other elements of the
abuse finding should still be remitted to the CMA for
reconsideration.
It is this remittal that has now led to the CMA's
latest SO. Both Pfizer and Flynn will have an
opportunity to respond formally to the CMA's SO
before it issues its final decision.

Phenytoin sodium capsules

As has previously been reported in this newsletter12 ,
the CMA has had the pharmaceutical sector firmly on
its radar in recent times. It has recently taken
competition law enforcement action in relation to the
supply of liothyronine tablets, fludrocortisone, and
the antidepressant nortriptyline. It also has a
number of other competition cases ongoing in the
pharmaceutical sector, including in respect of the
supply of prochlorperazine and the antibiotic
Nitrofurantoin.

Subsequently, on 5 August 2021, the CMA issued a
Statement of Objections ("SO") against
pharmaceutical companies Pfizer and Flynn,
provisionally finding that they had breached
competition law by charging excessive prices for

On the consumer protection side meanwhile, the
CMA is currently investigating concerns about
customers being treated unfairly in the PCR testing
market. As part of this, it announced on 24
September 2021 that it has launched a formal

It is yet to be seen whether the NHS will bring
damages claims against any of the companies for
their conduct.

12

Competition law update - Q2 2021 (shlegal.com)
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investigation into Dante Labs, a private provider of
PCR tests, to investigate concerns that Dante Labs
might be treating customers unfairly by not
delivering PCR tests and/or results on time, and/or
failing to either respond to complaints or provide
proper customer service.

EHC, Roadchef, Moto and Extra have all committed
to cooperate with the investigation.

Electric vehicle charging network provider
probed by CMA over suspected anticompetitive supply arrangements
On 22 July 2021, the CMA launched a Chapter I
Competition Act 1998 ("CA 1998") investigation into
long-term exclusive arrangements entered into by
Electric Highway Company Limited ("EHC") and its
former parent Ecotricity Group Limited ("Ecotricity")
as well as the motorway service operators Moto
Hospitality Limited ("Moto"), Roadchef Limited
("Roadchef") and Extra MSA Holdings (UK) Limited
("Extra"). EHC and Ecotricity are also subject to a
Chapter II CA 1998 investigation in relation to the
arrangements. Chapter I prohibits anti-competitive
agreements whereas Chapter II prohibits abuse of
dominance practices.
EHC currently provides 80% of all charge-points at
motorway service stations, excluding Tesla chargepoints, and its long-term exclusive arrangements,
which last between 10 and 15 years, cover around
two-thirds of motorway service stations. These
arrangements provide that only EHC can install,
maintain and operate electric vehicle charging
equipment at service stations run by Moto, Roadchef
and Extra.
The CMA considers that the arrangements between
EHC and each of Moto, Roadchef and Extra could
raise barriers to entry for other operators of chargepoints for electric vehicles and undermine the
effectiveness of a £950 million Government fund to
cover updates to the vehicle-charging network. In
particular, the CMA is concerned that such
arrangements might make it difficult for other
operators to provide competing charge-points at
motorway service stations, potentially resulting in
drivers losing out on the benefits of competition,
such as greater provision, better choice, reliability
and quality, and competitive prices. However, it has
not yet reached a view on whether or not there is
sufficient evidence of an infringement.
The investigations arose out of the CMA's market
study into electric vehicle charging in the UK, the
final report for which was published on 23 July 2021.

'Economics of music streaming', Second Report of Session 202122, Digital, Culture, Media and Sport Committee
13

Lawmakers call for CMA market investigation
into the 'Big Three' music record labels
On 15 July 2021, the House of Commons' Digital,
Culture, Media and Sport Committee ("DCMS")
published its report entitled 'Economics of Music
Streaming'.13 In addition to recommending
'equitable remuneration' for artists on digital
streaming platforms, the DCMS also urged the UK
Government to empower the CMA to undertake a full
market investigation into the three largest music
record labels by market share – Universal, Sony and
Warner – who between them control up to 75% of
the UK music recording market. The reasoning, the
DCMS argues, is the apparent market dominance of
these three major labels and their subsequent ability
to use their (perceived) dominant position to acquire
song rights ahead of their competitors, allowing
them to control access to recording services and
which diminishes an artist's prospects of success
with an alternative, independent label.
The CMA's powers of market investigation are
provided for by the Enterprise Act 2002 ("EA02"), as
amended by the Enterprise and Regulatory Reform
Act 2013. Such an investigation can be carried out
where the CMA has reasonable grounds for
suspecting that any 'feature' of a UK goods or
services market prevents, restricts or distorts
competition in the supply or purchase of those goods
or services. There are three different stages to
investigating UK markets, the first of which involves
a request for information to determine whether there
are issues to consider. A market study or Phase 1
investigation will follow if any such issues are found.
It is possible, however, that the strength of the
DCMS' calls for an investigation will render them a
super complaint,14 in which case the CMA will

A 'super complaint' is defined in s.11(1) of the Enterprise Act
2002 as a complaint submitted by a designated consumer body
where 'any feature, or combination of features, of a market in the
14
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immediately progress to a market study. A more indepth Phase 2 investigation, known as a market
investigation reference, will be carried out if any
significant concerns are raised by the CMA, although
such procedures are relatively uncommon. It will
therefore be interesting to firstly see if the CMA
decides that an investigation is warranted, and
secondly, to see how far and how quickly any
investigation progresses before any changes are
recommended or implemented.
The DCMS is in no doubt that the three record labels
dominate the music industry. This dominance, the
report suggests, is reflected in their overall market
share in both recording and publishing, as well as
their vertical integration and ability to acquire
competing services and systems of cross-ownership.
The role of the record labels in bringing music to
market has seen them concurrently act as both
buyers for recording and song rights and as sellers of
licences for access to recordings via streaming
services. In this way, the DCMS suggests the three
major record labels have created both an oligopsony
and an oligopoly within the music industry.15
The three record labels, and to a lesser extent the
culture minister Caroline Dinenage, have previously
rejected claims of dominance in the recorded music
market during a DCMS inquiry in January 2021.
They cited the recent success of artists signed to
independent labels or distributing their own records
as evidence of the increased power of the artist
community and the growing competition within the
industry. Sony Music CEO Jason Iley even suggested
there was more competition in the music industry
now than there has been at any point in the last 30
years – a sentiment echoed by David Joseph,
Chairman and Chief Executive of Universal Music
UK.16
Given the stark contrasts of opinion on the levels of
competition and major record label dominance in the
music industry, it will be very interesting to see
whether the CMA heeds these calls for a market
investigation and what its ultimate findings will be
should it choose to launch one.

United Kingdom for goods or services is or appears to be
significantly harming the interest of consumers'.
15 'Economics of music streaming', Second Report of Session 202122, Digital, Culture, Media and Sport Committee p. 62. An
'oligopsony' refers to a market in which only a small number of
buyers exist for a particular product. An 'oligopoly' by contrast,
refers to a market or industry which is dominated by a small
number of large sellers.
16
'Oral evidence: Economics of music streaming, HC 868', Digital,
Culture, Media and Sport Committee, pp. 18-19, response to Q251

Prospects of success being "chipped" away –
NVIDIA's acquisition of Arm set for an indepth CMA review
In a highly publicised deal that is being scrutinised
by multiple regulators around the world, on 20 July
2021 the CMA sent its initial Phase 1 report on
NVIDIA Corporation's ("NVIDIA") proposed $40
billion acquisition of Arm Limited ("Arm")
("Transaction") to the Secretary of State ("SoS")
for Digital, Culture, Media and Sport.17 In a public
summary of this report, the CMA noted its view that
the Transaction is likely to result in a substantial
lessening of competition ("SLC") in a number of
different markets in the UK. As such, the CMA has
recommended that the SoS refer the case to an indepth Phase 2 review.
As covered in our previous edition, the SoS issued a
Public Interest Intervention Notice ("PIIN") in
relation to the Transaction on 19 April 2021. 18 The
SoS is empowered under the EA02's public interest
regime to issue a PIIN where it deems that a
relevant merger (i.e. one that meets the UK's
merger control rules) appears to raise a specific
public interest concern – in this case, national
security. The CMA has provided the SoS with its
initial findings that a Phase 2 investigation is
warranted on competition grounds, together with a
summary of third-party representations relating to
national security issues. The SoS will now decide
whether the Phase 2 review should be conducted on
both competition and public interest grounds, or if it

Competition & Markets Authority. Summary of the CMA's report
to the Secretary of State for Digital, Culture, Media & Sport on the
anticipated acquisition by NVIDIA Corporation of Arm Limited. 20
July 2021. Available at:
https://assets.publishing.service.gov.uk/government/uploads/syste
m/uploads/attachment_data/file/1012575/NVIDIA_Arm__Executive_Summary_of_the_Report__1_.pdf
18
The PIIN is available to view at: PIIN text - REDACTED
(publishing.service.gov.uk)
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should be referred back to the CMA for investigation
on competition grounds alone.
Parties and the semiconductor market
Arm is a Cambridge-headquartered company which
develops, owns and licences intellectual property
relating to semiconductor technology and solutions
("Semiconductor IP"). Arm licenses this
Semiconductor IP to a broad global customer base
who, in turn, use it to develop their own range of
products or bespoke services which all rely (to a
greater or lesser extent) on underlying
semiconductor technology.

Semiconductors themselves have become an integral
part of the global supply chain. Put simply,
semiconductors form the basis of modern computer
technology. Any integrated circuit (most commonly
referred to as a "microchip") relies on
semiconductors to perform its computing functions.
Nowadays, this covers an extraordinarily broad array
of products, from all manner of consumer electronics
(such as mobile phones, laptops and digital cameras)
to computer servers, vehicles, weapons and even
household appliances. As such, numerous industries
and sectors are reliant on semiconductors – most
particularly, the automotive, military, healthcare and
data infrastructure sectors and, more recently, the
artificial intelligence ("AI") sector. Processors based
on Arm's Semiconductor IP are therefore used in all
types of computing devices; indeed, most
smartphones and smart devices use Arm's
technology. Arm estimates that 70% of the world's
population engages with its technology.
NVIDIA, meanwhile, is a US company that pioneered
the graphics processing unit ("GPU"). A GPU is
another form of computer microchip whose
overriding benefit is the ability to render highresolution images and data quickly. GPUs were

originally developed to improve the graphics in the
computer gaming industry, but their application has
now expanded well beyond this market and GPUs are
now key components in devices used for accelerated
computing and AI. On this basis, one of NVIDIA's
core business areas is its supply of GPUs for use in
computer programming (including computer games),
supercomputers, data centres and AI technologies.
CMA's preliminary findings
The CMA is concerned that since NVIDIA is one of
Arm's existing customers, a merged NVIDIA-Arm
entity would be incentivised (and able) to implement
foreclosure strategies vis-à-vis NVIDIA's existing
rivals, inter alia by restricting access to Arm's
Semiconductor IP, and / or impairing
interoperability.
Specifically, the CMA have found that these mutually
reinforcing foreclosure strategies may be expected to
result in an SLC in relation to: (i) the supply of
datacentre central processing units, SmartNICs
(enhanced network-interface controllers enabling the
transfer of data in datacentres) and datacentre GPUs
globally; and (ii) the supply of SoCs for any
application connected to the internet-of-things
("IoT"), automotive and gaming console applications
worldwide. Datacentres – large groups of networked
computer systems – have proliferated as companies
generate and store increasing amounts of data, not
to mention the increased shift to on-demand and
virtual computer ecosystems such as the Cloud and
edge computing. The IoT refers, in essence, to any
device which exchanges data with other devices
through internet connectivity enabled by WiFi and/or
4G and 5G technology. In short, the CMA fears that
a merged NVIDIA-Arm would cut off or compromise
the supply of Semiconductor IP to producers of
semiconductor chips.
It is generally rare for a merger which raises purely
vertical and conglomerate theories of harm to be
blocked. Such deals do not, by definition, involve
any direct overlaps between the merging parties and
nor, for this reason, do they usually represent a
potent threat to any competitors. However, such is
the importance of the semiconductor market - and
Arm's position within it - that, even though Arm and
NVIDIA do not overlap in any of their activities, the
combination of their two businesses could have a
significant bearing on its future.
Although NVIDIA offered a behavioural remedy to try
to address the concerns identified by the CMA in its
Phase 1 investigation, this was rejected by the CMA
given its "considerable specification, circumvention,
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and monitoring and enforcement risks".19 The CMA
indicated that no behavioural remedy would be
sufficient to meet the Phase 1 clear-cut standard,
and an in-depth Phase 2 review is therefore
inevitable.
Meanwhile, national security concerns also
abound…
Whilst the focus on the CMA's findings has, so far,
been on the competition elements of the deal, it is
important to remember that the PIIN was originally
issued based on perceived national security
concerns. The CMA – which will have consulted with
public bodies like the Ministry of Defence and other
interested stakeholders in relation to these issues –
has not yet provided any public details as to the
representations it has received on the merger from a
national security standpoint (although these will
have been summarised for consideration by the
SoS). It is likely that this aspect of the CMA's report
will focus on the potential harm and disruption to the
UK defence sector, with many areas being reliant on
effective semiconductor technology (much of which
will be based on Arm's underlying Semiconductor
IP). As such, there may well be concerns over such
important technology being in anything other than
UK hands. The deal is also subject to an appreciable
degree of politicisation, centred largely on the fact
that Arm represents the so-called "Crown jewel" of
British technology.
Tip of the iceberg? NVIDIA-Arm deal pointing
to shifting trends
The NVIDIA-Arm deal is one of three recent mergers
in relation to which PIINs have been issued.
Cobham's proposed acquisition of Ultra Electronics,
both of which are active in the UK defence sector,
and Chinese-owned Taurus International's proposed
acquisition of Welsh graphene firm Perpetuus are the
two other deals being concurrently considered by the
CMA on this basis. Cobham's deal perhaps faces the
toughest level of scrutiny. Cobham was itself
purchased by the US private equity firm Advent in
2019, but since the deal was approved Advent has
been accused of selling off large chunks of Cobham's
business interests, leaving the defence company
much depleted and without any UK manufacturing
sites. History might thus come back to haunt
Advent's / Cobham's latest acquisition bid.

Act 2021 ("NSIA"), which will come into effect on 4
January 2022. Whilst the three aforementioned
deals are being assessed under the existing public
interest regime (the national security element of
which will be replaced by the NSIA), it will be highly
interesting to see what ultimate decision is made in
these cases (and on what basis), providing an
indicator as to how aggressive or otherwise the
Government may be in the course of its future
national security reviews.

CMA signals intention to block JD
Sports/Footasylum merger… again
In our newsletter from Q3 and Q4 2020,20 we
reported that the CMA had blocked the £90 million
merger between JD Sports Fashion Plc ("JD Sports")
and Footasylum Plc ("Footasylum") in May 2020.
Following a successful appeal by JD Sports to the
CAT, the case was remitted back to the CMA for
reconsideration. On 2 September 2021, however,
following a second, five-month long investigation,
the CMA gave its clearest indication yet that it will
block JD Sport's acquisition.
Although not an official judgment, the CMA
announced its provisional conclusion that the
acquisition could negatively affect competition in the
UK sportswear retail market by raising prices,
worsening customer service and reducing choice.
The CMA has warned that JD Sports may well be
required to sell Footasylum in order to resolve the
CMA's competition concerns.
In light of the CMA's apparent intention to block the
acquisition, the prior decision of the CAT to remit the
CMA's original block on the deal becomes even more
striking. In August 2020, the CAT supported

Meanwhile, the UK is bracing itself for the
commencement of the new investment screening
regime under the National Security and Investment

NVIDIA – Arm: Summary of the CMA’s report to the Secretary of
State for Digital, Culture, Media & Sport on the anticipated
acquisition by NVIDIA Corporation of Arm Limited, 20 August 2021
19

Competition Law Newsletter, Q3 2020, p. 3 and Q4 2020, p. 7.
In particular, for a detailed report on JD Sports' successful appeal
in the CAT, please refer to our newsletter from Q4.
20
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JD Sports' appeal considering that the CMA had
failed to adequately consider the impact of the
coronavirus pandemic on retailers in reaching its
initial decision to block the merger. Nonetheless, the
CMA has now gathered a significant amount of
evidence (e.g. on closeness of competition between
the parties, their financial performance, other
competitors' ability to constrain the parties), and still
considers that the merger would raise significant
concerns.

Unsurprisingly, JD Sports has stated it will continue
to make its case that the block should be removed
and the merger allowed to complete. The window
for submitting views on the CMA's findings closed on
16 September 2021 and we now hold our breath as
we wait for the CMA's final decision in October.

In particular, the CMA recognised that:

In a momentous ruling delivered on 18 August 2021,
the CAT officially certified the CPO brought by Walter
Merricks (acting as class representative) against
Mastercard Incorporated and others ("Mastercard")
on behalf of an estimated 46.2 million UK consumers
("Merricks claim") to proceed to trial.21 As this is
the first competition-related CPO ever to receive
certification in the UK, the CAT's decision marks a
significant milestone in English legal history. Indeed,
with a number of other CPOs waiting in the wings –
including the most recent such claim launched in
relation to the Google Play Store (see news item
below) – it will be very interesting to see whether
the Merricks claim establishes a precedent for
competition CPOs to achieve certification more
easily.

•

As a result of the pandemic customers had been
forced to switch to online shopping at an
astonishing rate. Nonetheless, decreased instore revenues had been offset by a significant
increase in online sales. As stores now
reopened, a large proportion of the population
were buying partly online and instore, with instore revenue recovering to pre-pandemic
levels. Both parties were able to continue to be
profitable absent the merger.

•

Customers still continued to see Footasylum and
JD Sports as close competitors. Indeed, a CMA
survey found that, if an item of clothing was
unavailable at JD Sports, 50% of its customers
would resort to Footasylum to acquire the
unobtainable item – a figure four times higher
than that for the next choice, Nike. Based on
this, Kip Meek, Chair of the group conducting
the CMA's Phase 2 inquiry, stated the acquisition
would see Footasylum being purchased by its
closest competitor in the sportswear retail
market.

•

Although Nike and Adidas are strong
competitors in the marketplace, the CMA did not
consider that they could provide a sufficient
competitive constraint on the merging parties.

•

Internal documents and other third parties in
the industry further supported the view that the
parties were close competitors.

Ultimately, the fact that the CMA still seemingly
intends to block the JD Sports/Footasylum merger,
even in light of JD Sports' successful appeal to the
CAT, showcases just how difficult it is for companies
to successfully overturn an unfavourable merger
decision. In launching a second investigation earlier
this year, it appears the CMA was able to accumulate
additional evidence to support its original judgment.

Walter Hugh Merricks CBE v Mastercard Incorporated,
Mastercard International Incorporated and Mastered Europe
S.P.R.L. [2021] CAT 28. 18 August 2021. Available at:
https://www.catribunal.org.uk/sites/default/files/202108/2021.08.18_Merricks_Judgment_Final.pdf
21

Opening the floodgates? UK's first
competition collective action will proceed to
trial

CPOs are a procedural step in a collective action, a
mass damages claim brought on behalf of a group of
multiple claimants who have suffered common losses
in respect of the same infringing conduct.
Legislative amendments in 201522 established a
means by which consumers and small businesses
could bring private actions for damages for harm
suffered as a result of anti-competitive misconduct
on an opt-out basis, i.e. on behalf of an entire class
of claimants (excluding those who has specifically
opted-out of the proceedings) without needing to
identify each individual. However, proceedings may
not continue (beyond the issue of a claim form)
without the CAT's permission in the form of a CPO.
The conditions for its grant require (inter alia) that
the individual claims are suitable for inclusion in
collective proceedings.
Background – Mastercard's use of MIFs
Firstly, it is worth noting that collective proceedings
can either be brought as follow-on damages actions
– that is, claims brought by victims of anticompetitive conduct that has already been
established by the decision of a regulator like the

CPOs for competition damages were introduced via amendments
to both the CA 1998 and EA02 brought by the Consumer Rights Act
2015.
22
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European Commission ("Commission") – or,
alternatively, on a standalone basis. Claimants face
increased difficulty at trial in the case of standalone
claims given that they need to first prove
satisfactorily that a prima facie competition
infringement has taken place before the issue of
damages is even addressed.

was likely to have been passed on by merchants to
consumers in the form of increased prices.
In its follow-on claim, Merricks alleges that the
unlawful MIF was passed on to consumers entirely
(or near entirely) and that, absent Mastercard’s
infringement, consumers would have paid lower
prices during the claim period. Merricks sought an
aggregate award of damages for this overcharge,
together with interest, totalling more than £14 billion
– the largest civil damages claim of any sort ever
brought in the UK.
A number of false starts – the delay in
certification

The Merricks claim has been brought as a follow-on
damages action based on the decision adopted by
the Commission in December 2007 finding that
Mastercard's EEA multilateral interchange fees
("MIFs") restricted competition in breach of Article
101 of the Treaty on the Functioning of the European
Union ("TFEU"). The Commission found that
Mastercard levied MIFs on commercial transactions
settled with a Mastercard payment card between
May 1992 and December 2007 ("Relevant Period").
In essence, whenever a Mastercard customer paid a
merchant for a particular good or service, Mastercard
would levy and receive a certain MIF. The
cardholder's bank would subsequently transfer the
total transaction value minus the MIF to the
merchant's bank, where the latter would make a
further fee deduction to cover the MIF charge and
finally pass on this reduced sum to the merchant
itself. As such, if a transaction price was £100 and
the MIF and merchant fee was £2 and £1
respectively, the merchant would ultimately receive
only £97 for a £100 transaction. The Commission
found that the levels of the EEA MIFs had a direct
effect on the amount of the charges paid by
merchants and considered that some part of the MIF

The eligibility test that the CAT will apply relates to whether the
CPO: (1) is being brought on behalf of an identifiable class of
persons (“Representative criterion”); (2) raises common issues
(“Commonality criterion”); and (3) is suitable to be brought in
collective proceedings (“Suitability criterion").
24
The Competition Appeal Tribunal. Walter Hugh Merricks CBE v
Mastercard Incorporated, Mastercard International Incorporated
23

As noted above, before a collective damages claim
can proceed it must first receive certification from
the CAT, which must determine that the proposed
proceedings meet the eligibility requirements set out
in Rule 79 of the CAT Rules 2015.23 In its original
judgment rendered on 21 July 2017, the CAT
determined that the Merricks claim failed to meet
these requirements, stating (inter alia) that there
was a lack of commonality between the claimants
(who would have suffered varying degrees of harm
through the pass-on charges linked to the MIF) and
that, as such, it would have been almost impossible
to determine the level of damages that should be
awarded to each claimant.24
Following a successful appeal by Merricks to the
Court of Appeal, the Supreme Court dismissed an
appeal by MasterCard (though rejected certain
findings of the Court of Appeal in its judgment) on
11 December 2020.25 The Supreme Court found
that: (i) the CAT had erred in its view that there was
insufficient commonality between the class
members, as anyone who had used a Mastercard
payment card during the Relevant Period were
eligible to seek compensation and be represented
notwithstanding the varying degrees of harm
suffered; and (ii) the issue as to how damages were
to be quantified and allocated among the class
members was a matter to be determined at trial, not
at the certification stage. You can find our more indepth briefing covering the Supreme Court's
judgment on the Merricks claim here. The matter
was remitted to the CAT for reconsideration against
the backdrop of the Supreme Court judgment.

and Mastered Europe S.P.R.L. [2017] CAT 16. Available at:
https://www.catribunal.org.uk/sites/default/files/2.1266_Walter_H
ugh_Judgment_CAT_16_210717.pdf
25 Mastercard Incorporated and others (Appellants) v Walter Hugh
Merricks CBE (Respondent). [2020] UKSC 51. Available at:
https://www.supremecourt.uk/cases/docs/uksc-2019-0118judgment.pdf
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Despite certification, the CAT has limited the
value and scope of the Merricks claim
It was widely expected that the CAT would certify
the Merricks claim after it had been found to have
erred in key aspects of its original 2017 decision by
the Supreme Court last year. However, it is
noteworthy that the CAT applied two clear limitations
to the potential extent of the Merricks claim:
1.

A refusal to allow deceased persons to be
included among the class members
Legal representatives for Mr Merricks argued
that the CPO should extend to persons who
suffered losses as a result of Mastercard's MIFs
but who died before the claim form was issued.
Including deceased persons within the claim
would have increased the class size by
approximately 13.6 million to 59.8 million
persons.26
Rejecting this submission, the CAT stated that,
under the terms of the relevant legislation,
individuals could only be members of a class for
the purposes of a CPO if they were resident in
the United Kingdom, which deceased persons
patently are not. The CAT did note that the
right to pursue damages as a member of the
class could vest in the deceased persons' estates
but, as this particular element was not pursued
in the claim form, it was left ultimately
unresolved.

2.

A refusal to allow the claim to be calculated
by compound interest
Mr Merricks estimates the quantum of the
damages suffered to be £7.2 billion. Applying
compound interest to this, the total value of the
claim rises to an eye-watering £16 billion.
Though Mr Merricks argued that compound
interest should apply, the CAT dismissed this
argument on the basis that he had not advanced
a sufficiently credible method for its calculation.
This effectively reduced the total value of the
claim by £2.2 billion.

Comment
Though the Merricks claim has now been certified
and represents a very significant milestone as more
and more collective action claims may begin to
emerge, it no doubt still faces a rigorous
examination at trial and its ultimate success is by no

Walter Hugh Merricks CBE v Mastercard Incorporated,
Mastercard International Incorporated and Mastered Europe
S.P.R.L. [2021] CAT 28. 18 August 2021. Paragraph 39. Available
at: https://www.catribunal.org.uk/sites/default/files/202108/2021.08.18_Merricks_Judgment_Final.pdf
26

means guaranteed. In any event, the CAT's decision
will buoy many prospective class representatives to
pursue competition claims of this nature, which will
undoubtedly serve as a cautionary tale to companies
which are or have been involved in any anticompetitive misconduct. Indeed, very recently on 27
September 2021 the CAT certified its second-ever
class action, allowing Justin Le Patourel's claim to
proceed which seeks €469 million in damages from
BT for allegedly overcharging 2.3 million landline
service customers. Although the CAT recognised
that standalone excessive pricing cases have been
rare in the UK, it unanimously held that there is a
real prospect of success for this claim.

GIF Me a Break! CMA set to unwind
Facebook/Giphy merger
In our Competition Law Newsletters from Q3 and Q4
in 2020, we reported that the CMA had served an
initial enforcement order ("IEO") on Facebook Inc
("Facebook") and Giphy Inc ("Giphy") following
Facebook's completed acquisition of Giphy.27 The
CMA refused to grant Facebook's request that certain
provisions of the IEO be 'carved out' and its
subsequent appeal against the CMA's IEO decision
fell on deaf ears at the CAT. The two companies
were thereby required to remain separate pending
the outcome of the CMA's full Phase 2 merger
investigation.
Following nearly a four-month Phase 2 review which
was launched in April 2021, the CMA published its
provisional findings on 12 August 2021 and warned
that Facebook's $400 million acquisition of Giphy
would result in an SLC in both the social media and
display advertising sectors.28 As a result, the CMA
has stated its provisional view that the sale by
Facebook of Giphy, in its entirety, to a suitable buyer
will be "the only effective way to address the
competition issues" it has identified.29 Any such
divestiture package would need to ensure that
Giphy will be able to compete as a standalone
business.
In particular, the CMA raises two key theories of
harm:
•

First, the CMA considers that the merger will
reduce potential competition due to its
horizontal unilateral effects in the display
advertising sector. According to the CMA,
Giphy's "paid alignment" service, which enables

Competition Law Newsletter, Q3 2020 and Q4 2020
CMA, Facebook Inc / Giphy Inc, Summary of Provisional
Findings, p. 1.
29
Ibid.
27
28
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its partners to advertise their brands through
Giphy's GIF30 library, closely resembles
Facebook's digital advertising offering.
Importantly, the fact that Facebook required
Giphy to terminate its paid alignment activities
for the acquisition to proceed was considered
particularly revealing and spoke volumes about
how Facebook perceived the potential future
threat posed by Giphy's pre-merger service
offerings. As a result, the CMA believes that
Facebook's acquisition might not only remove
Giphy as a direct competitor in the digital
advertising space, but also prevent Giphy's
future product developments and innovations
from being utilised by other social media
platforms to enhance their service offerings.

compete with Facebook in the social media
sphere. In adopting such practices, Facebook
would also strengthen its already significant
social media market power and substantially
lessen the competition it faces from its rivals
due to the negative vertical effects resulting
from this 'input foreclosure'.31
The CMA has so far only published its provisional
conclusions. Its ultimate decision is expected by 1
December 2021. Facebook maintains that the
merger serves to protect its access to Giphy's
databases and is thus in the best interests of any
other UK entities who use both parties' services.
However, at this stage it is very unlikely that the
CMA will change its course at the final hour, unless
Facebook can pull a rabbit out of the hat in the form
of a wide-ranging undertaking that would satisfy the
CMA against the need for a divestment of Giphy to
address the latter's concerns. Rather, it seems
inevitable that the CMA will proceed to order the
unwinding of this big tech tie-up.

EU Competition Law Developments
EU launches in-depth probe into Facebook's
acquisition of Kustomer

•

Second, the CMA considers that the merger will
have a detrimental impact on the extent to
which the parties' social media rivals would have
access to Giphy's library and database. As the
world's largest library of free GIFs and stickers,
Giphy is considered to be an extremely valuable
resource which many social media companies
rely on to enhance the user experience on their
platform. According to the CMA, only Tenor,
which is owned by Google, offers a comparable
service and therefore any form of competition to
Giphy in the searchable GIF libraries sector. In
the CMA's view, Facebook would have both the
ability and the incentive to limit its rivals' access
to Giphy and thereby reduce their ability to

GIF stands for Graphics Interchange Format, being an animated
image or video file that plays on a continuous loop and which can
be easily shared, particularly on social media platforms.
31 CMA, Facebook Inc / Giphy Inc, Summary of Provisional
Findings, p. 1.
30

Council Regulation (EC) No 139/2004 of 20 January 2004 on
the control of concentrations between undertakings. Available
at: https://eur-lex.europa.eu/legalcontent/EN/TXT/PDF/?uri=CELEX:32004R0139&from=EN
32

In other words, a merger which does not meet the EU merger
control thresholds under Article 1 of the EUMR.
33

In its latest tussle with the Commission, on 2 August
2021 Facebook's $1 billion acquisition of Kustomer,
Inc. ("Kustomer") was referred for an in-depth
Phase 2 review. The deal did not meet the EU
merger control thresholds – instead, it was referred
to the Commission for review under Article 22 of the
EU Merger Regulation ("EUMR").32 Article 22
referrals allow one or more Member States to
request the Commission to review a particular
merger that does not have a so-called "Community
dimension"33 but which still affects trade between
Member States and threatens to significantly affect
competition in a market or markets in the Member
State(s) making the request.34
Kustomer is a U.S. company which specialises in
customer relationship management ("CRM")
software. CRM software comprises technologies and
solutions which are used to manage customer
interactions and to improve customers' user

It is worth noting that the Commission has also begun
accepting Article 22 referrals in instances where national
merger control thresholds are not met, in a bid to address the
risk of so-called "killer acquisitions". See our previous update
on this here and specific guidance from the Commission on
Article 22 referrals at:
https://ec.europa.eu/competition/consultations/2021_merger_
control/guidance_article_22_referrals.pdf
34
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experiences. The chief benefit of Kustomer's CRM
software is that it avoids multiple and disparate
conversations that a customer might have with
multiple members of a company's service team.
Businesses typically have multiple media conduits
through which a customer can contact them – live
chats, email and, importantly, Facebook's
proprietary Messenger, WhatsApp and Instagram
platforms – with the inherent risk that a customer
may use a number of these in the course of raising
the same complaint, which will raise multiple tickets
on its behalf by different customer service agents
who may not co-ordinate with each other. The end
result could be that the customer's issue is never
resolved (fully or at all). Kustomer's CRM software
allows for these multiple conversation platforms to
be merged into one, allowing businesses to track a
customer's complaint accurately from start to finish.

In deciding to launch an in-depth probe, the
Commission has cited two main concerns arising
from the Phase 1 review:
1.

The Commission is concerned that a merged
Facebook-Kustomer might be able to foreclose
rival CRM providers' access to Facebook's OTT
B2C communication channels. According to the
Commission's press release, the Phase 1 probe
found that Facebook may have the ability and
potential economic incentive to engage in such
foreclosure strategies, either by preventing
access or by downgrading the quality of access
and/or service.37 The resulting effect could be a
loss of competition in the market which could, in
turn, lead to higher prices, lower quality and
less innovation for business customers (which
could then be passed on to consumers).38
2.

The deal was first announced on 30 November 2020.
Facebook subsequently made a merger control filing
to the Austrian competition authority, the
Bundeswettbewerbsbehörde ("BWB"), on 31 March
2021. The BWB filed a request under Article 22 of
the EUMR on 2 April 2021, requesting that the
Commission take jurisdiction over the deal. After
informing the other national competition authorities
("NCAs") across the EU of the deal, the BWB's
request for the Commission to review the merger
was joined by the NCAs in Belgium, Belgium,
Bulgaria, France, Iceland, Italy, Ireland, the
Netherlands, Portugal and Romania.35 The
Commission accepted the referral request on 12 May
2021 and the transaction was notified to the
Commission on 25 June 2021.

See the press announcement at:
https://ec.europa.eu/commission/presscorner/detail/en/mex_2
1_2464
36
See Shopping, Payments and Customer Service on
WhatsApp - About Facebook (fb.com)
35

Risk of foreclosure vis-à-vis Kustomer's
competitors: As noted above, Facebook's
proprietary messaging platforms (Messenger,
WhatsApp and Instagram) are used by players
in the CRM market (including Kustomer) for
customer messaging purposes. Indeed,
Facebook recently estimated that 175 million
people per day contact businesses using
WhatsApp alone.36 These and other forms of
customer communications are known as overthe-top ("OTT") business-to-consumer ("B2C")
messaging channels.

Strengthening Facebook's position in display
advertising services: The Commission considers
that Facebook may hold a dominant position in
online display advertising services (or segments
thereof) in several EU Member States. The
Commission fears that the transaction could
provide Facebook with access to two categories
of valuable data from businesses using
Kustomer's software, namely: (i) "customer
transaction data", which includes customer data
such as gender, order and purchase histories;
and (ii) "other event data", which refers to
miscellaneous data such as customers' website
views, wishlist additions and store visits. This
could further increase Facebook's data
advantage, rendering it more difficult for rivals
to compete with its online advertising services.

By contrast, it is noteworthy that the CMA
announced on 27 September 2021 that it had
cleared the deal in Phase 1, finding that the

Commission press release on 2 August 2021. Available at:
https://ec.europa.eu/commission/presscorner/detail/en/ip_21_
4021
38
Ibid.
37
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transaction would not give rise to a realistic prospect
of an SLC in any market in the UK (on the basis of
any of the four specific theories of harm that it
considered).

two rivals, Towercast insists that there has been a
significant hinderance of competition in the upstream
and downstream wholesale markets for digital
terrestrial television ("DTT") in France.

The Commission has until 8 December 2021 to take
a decision following its Phase 2 investigation. The
outcome of the investigation is important in two
respects. The first relates to the use and
effectiveness of Article 22 referrals – if, as a result of
the original referral from the BWB, the Commission
is indeed able to identify relevant competition
concerns affecting the bloc as a whole, it will perhaps
spur more NCAs to use this mechanism. The recent
confirmation that Article 22 referrals may be made
even in instances where the national merger control
thresholds are not triggered has cast a brighter light
on this mechanism, which could go some way to
address the problem of tech giants' acquisitions of
small competing start-ups proceeding unchecked.
The second relates more broadly to the
Commission's stated aim to check the power of tech
titans like Facebook, against the background of
mergers which were notified to, and cleared by, the
Commission in the past (such as Facebook /
WhatsApp and Facebook / Instagram), all of which
have served to significantly strengthen Facebook's
position. It will be interesting to see if and how the
Commission's approach to Facebook's acquisition of
Kustomer differs from previous analyses, and what
the final decision will be.

The TDF-Itas merger did not meet either the
French39 or EU merger control thresholds40 - both of
which are basely solely on the turnover of the parties
concerned – and was, therefore, non-notifiable and
never reviewed by either the Authorité de la
concurrence ("FCA") or the Commission.
Interestingly, though Towercast launched a formal
complaint with the former in November 2017, the
FCA ultimately determined on 16 January 2020 that
it did not have jurisdiction to conduct an ex post
review of a "concentration"41 like the TDF-Itas
merger.42 In short, the FCA determined that, in the
absence of an ex ante review of such a deal on
merger control grounds, there is no legal basis for
any ex post assessment of the same on abuse of
dominance grounds under Article 102 of the TFEU
(as Towercast was arguing there should be). In the
FCA's view, the introduction of an EU-wide
framework for the assessment of "concentrations"
under the EUMR entirely carved out anti-competitive
practices from merger control such that the two
procedures are "incompatible and irreconcilable with
each other".43 Indeed, this position has been
mirrored in French law where merger control and
antitrust laws are entirely distinct, offering the FCA
(in its view) no basis for an abuse of dominance
assessment under either national or EU laws.

It depends on the facts…when will a nonnotifiable merger constitute an abuse of
dominance?
In a long-running dispute, Towercast S.A.S.
("Towercast"), a French telecommunications
company, alleges that the acquisition by TDF
Infrastructure S.A.S. ("TDF") of Itas S.A.S. ("Itas")
that took place on 23 June 2016 amounted to an
abuse of a dominant position under Article 102 of the
TFEU. Before the TDF-Itas merger, these three
companies held a triumvirate position in their
relevant markets, with no other credible competitors.
As a result of this 3-to-2 merger between its only

The French merger control thresholds are set out in Article
L.430-2 of the French Commercial Code.
40 The EU merger control thresholds in Article 1 of the EUMR. The
EUMR itself is available at: https://eur-lex.europa.eu/legalcontent/EN/TXT/PDF/?uri=CELEX:32004R0139&from=EN
41 Article 3 of the EUMR defines a "concentration" as a change of
control on a lasting basis resulting from: (a) the merger of two or
more previously independent undertakings or parts of
undertakings; or (b) the acquisition, by one or more persons
already controlling at least one undertaking, or by one or more
undertakings, whether by purchase of securities or assets, by
contract or by any other means, of direct or indirect control of the
whole or parts of one or more other undertakings.
39

Towercast has since lodged an appeal of this decision
with the Paris Court of Appeal ("PCA"). The FCA
has, in turn, requested a preliminary ruling from the
European Court of Justice ("ECJ"). The FCA's
referred question asks, in effect:
•

whether Article 21 of the EUMR is meant to be
interpreted as meaning that any concentration
which is not reviewed on an ex ante basis under
EU-wide or national merger control rules is
indeed, per the FCA's decision, incapable of
review on an ex post basis under Article 102 of
the TFEU; or, alternatively,

Authorité de la concurrence. Décision no. 20-D-01 du 16 janvier
2020 relative à une pratique mise en œuvre dans le secteur de la
diffusion de la télévision numérique Terrestre. Available at:
https://www.autoritedelaconcurrence.fr/sites/default/files/integral_
texts/2020-01/20d01.pdf
43 Case C-449/21 – Summary of the request for a preliminary
ruling pursuant to Article 98(1) of the Rules of Procedure of the
Court of Justice. 21 July 2021. Available at:
https://curia.europa.eu/juris/showPdf.jsf;jsessionid=8393D774A04
C808D076782C300C0F8EE?text=&docid=246141&pageIndex=0&d
oclang=EN&mode=req&dir=&occ=first&part=1&cid=1121117.
42
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•

whether Article 21 only creates this carve out for
mergers which either trigger the thresholds for
mandatory review set out under the EUMR or
which are otherwise referred to the Commission
for review under miscellaneous provisions like
Article 22 of the EUMR ("Article 22").

EUMR can truly apply to any concentration seems
inherently contradictory.
However, the Article 22 referral process – whereby
individual Member States can refer deals which do
not have a "Community dimension" but which
nonetheless are thought to pose a potential anticompetitive concern across more than one Member
State, and/or on an EU-wide level, to the
Commission for review – has, as we have previously
reported, been recently expanded to remove the
previous requirement that the Member State's
national merger control thresholds be triggered in
the first instance before such a referral can be made.
In light of this development, the argument that
Article 21 is to be interpreted as applying to any
concentration is much more plausible.
Continental Can

Article 21 Conundrum
Article 21 states that any concentration that satisfies
the definition of Article 3 of the EUMR will be covered
by the EU's ex ante merger control regime. This
seems straightforward enough, though it raises an
important issue. Namely, that the actual definition
of "concentration" under Article 3 of the EUMR is
very broad and makes no reference to the means by
which such a deal may actually be reviewed by the
Commission, which are: (i) if the thresholds in Article
1 of the EUMR are met; or (ii) if these same
thresholds are not met but the deal in question is
nonetheless referred to the Commission for review
under Article 22 by an individual Member State. 44 As
such, there is debate as to whether Article 21 can
truly apply to any concentration that fits the
definition under Article 3 given that, historically at
any rate, a concentration would need to have either
a "Community dimension"45 or meet the merger
control thresholds of an individual Member State to
be reviewed under the EUMR (the latter involving an
Article 22 referral). On this basis, the idea that the
For completeness, a concentration may also be reviewed via the
process outlined in Article 4(5) of the EUMR.
45 A transaction has a Community dimension where it meets the
merger control thresholds set out in Article 1 of the EUMR, which
provide specifically that a merger will be subject to mandatory
review by the Commission where either: (1) the combined the
combined aggregate worldwide turnover of all the parties
concerned is more than €5 billion and at least two of the parties
have an aggregate Community-wide turnover of more than €250
million unless each of the undertakings concerned achieves more
than two-thirds of its aggregate Community-wide turnover within
one and the same Member State; or (2) the combined aggregate
worldwide turnover of all the parties concerned is more than €2.5
billion and at least two of the undertakings concerned have
44

The other piece of the puzzle to consider is a ruling
made by the ECJ in the merger case of Continental
Can46 in 1973. This involved a US company
acquiring one of its key competitors in Europe, the
effect of which was a significant restriction (and
elimination) of the competitive pressures the former
faced in its relevant European markets. The
Continental Can merger did not trigger any EU
merger control thresholds as none existed at the
time. However, the ECJ was able to review the
original decision in Continental Can on perceived
abuse of dominance concerns and ultimately
determined, following an ex post review, that the
case did indeed amount to such an infringement.
Towercast argues the Continental Can precedent is
still applicable today. Whilst the FCA believes that
the prior basis for reviewing a concentration on
abuse of dominance grounds (as Continental Can
had established) was overridden and replaced by the
introduction of the EUMR, Towercast submits that
the case still allows the Commission and national
regulators like the FCA the discretion to launch an ex
post review of a merger on abuse of dominance
grounds where the merger control rules are
insufficient to address such potential abuses. In this

Community-wide turnover of more than €100 million, the parties
have combined aggregate turnover of more than €100 million in
each of at last three Member States and, in each one of these
three Member States, the aggregate turnover of each of at least
two of the undertakings concerned is more than €25 million unless
each of the parties concerned achieves more than two-thirds of its
aggregate Community-wide turnover within one and the same
Member State.
46Judgment of the Court of 21 February 1973. - Europemballage
Corporation and Continental Can Company Inc. v Commission of
the European Communities. - Case 6-72. Available at: https://eurlex.europa.eu/legalcontent/EN/TXT/PDF/?uri=CELEX:61972CJ0006&from=EN
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context, notwithstanding the aforementioned
expansion of Article 22 mentioned above, Towercast
argues that the EUMR regime only applies to
concentrations which meet the thresholds under
Article 1 of the EUMR or which are referred under
Article 22. As to the latter, Towercast argues that
Article 22 is inherently limited as it relies on the
discretion of a particular Member State to make a
referral as, with the exception of situations where
national merger control thresholds are met, there
are no other applicable thresholds to determine
whether a deal should or should not be referred.
This perceived limitation of Article 22 creates a
continued basis, in Towercast's view, for the
Continental Can precedent to allow an ex post
assessment of mergers on abuse of dominance
grounds which do not meet the EUMR merger control
thresholds and which are not referred under Article
22 (as was the case in the TDF-Itas merger).
Where does this leave us?
Towercast accepts that merger control and abuse of
dominance laws cannot apply in the same case.
However, whereas the FCA argues that, since the
TDF-Itas merger did not meet France's or the EU's
ex ante merger control regime, this rules out any
possible ex post abuse of dominance assessment,
Towercast uses this very fact to argue the reverse.
Where the ex ante merger control regime does not
apply, Towercast argues, the Continental Can ruling
permits authorities to conduct an ex post review of
such concentrations under Article 102 of the TFEU.
The alternative, as per Towercast's position, is the
risk that such situations may fail to capture
concentrations which significantly hinder competition
by substantially strengthening the dominant position
of the purchaser.47
So, again, the crux of the dispute comes back to the
interpretation of Article 21. Is the EUMR intended to
apply to all concentrations that fall under Article 3
or, alternatively, only to those which either meet the
thresholds under Article 1 of the EUMR or are
referred via Article 22. The ECJ's ruling on this
matter is likely to determine whether or not the PCA
agrees with Towercast that the FCA does indeed
have jurisdiction to assess the TDF-Itas merger as a
potential abuse of a dominant position.

Case C-449/21 – Summary of the request for a preliminary
ruling pursuant to Article 98(1) of the Rules of Procedure of the
Court of Justice. 21 July 2021. Available at:
https://curia.europa.eu/juris/showPdf.jsf;jsessionid=8393D774A04
C808D076782C300C0F8EE?text=&docid=246141&pageIndex=0&d
oclang=EN&mode=req&dir=&occ=first&part=1&cid=1121117
47

Comment
This case raises a very interesting issue under EU
law – that is whether the introduction of an EU-wide
ex ante merger control regime was really intended to
carve out antitrust laws from merger control ones in
all circumstances. This is an issue that has not been
satisfactorily resolved by the EU courts. It is no
understatement to say that the ECJ's preliminary
ruling will be eagerly anticipated.

Can non-compete clauses between noncompetitors ever be illegal?
Generally, EU competition rules prevent actual or
potential competitors from entering into
anticompetitive agreements that restrict or distort
competition across EU Member States – in particular,
any agreement where they agree not to compete
with each other on certain markets or for certain
customers. Such non-compete agreements between
competitors are considered hardcore cartel
infringements. However, what is less certain is
whether such an agreement would still be prohibited
if it were between two companies who operated in
entirely different sectors and were therefore unlikely
to ever compete with each other (i.e. are not actual
or potential competitors). This is an interesting
question that EU judges are now facing following a
referral to the ECJ by the Court of Appeal in Lisbon.
On 5 May 2017, the Portuguese competition
authority, namely the Autoridade da Concorrência
("AdC"), determined that the utility provider
Energias de Portugal SA ("EDP"),48 and the retail
conglomerate Sonae SGPS SA ("Sonae"),49 had

EDP focusses its operations on generating, distributing and
supplying electricity to customers across Portugal. It is the largest
industrial group in Portugal according to market capitalisation and
is among the largest producers of wind energy in the world. EDP is
listed on the Dow Jones Sustainability World Index.
49
Sonae is a multinational corporation that manages a varied
portfolio of businesses in sectors including retail, financial services
48
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entered into an unlawful non-compete agreement in
2012 and imposed fines amounting to €38.3 million.
The agreement implemented a commercial campaign
between the two companies known as the 'EDP
Continente Plan', under which EDP and Sonae
undertook not to compete with each other in the
distribution of electricity or the food retail business in
mainland Portugal for two years. The agreement
also provided a 10% discount on electricity sold by
EDP which was purchased by consumers using a
store card from Continente, Sonae's supermarket
chain. As this particular feature of the agreement
was deemed to benefit consumers, the Portuguese
Court of Competition ruled last year that this should
reduce the total fines owed by the companies to
€34.5 million, following an appeal by the two
companies. The ruling marked the conclusion of an
investigation that was first initiated in December
2014.
To explore the rationale for the fine in more detail,
EDP was considered to be preventing a potential
competitor (i.e. Sonae) from breaking into the
electricity market through the terms of the EDP
Continente Plan. Likewise, other supermarket
providers who sell EDP electricity could have been
prevented from securing a similar discount to the
10% offered by Sonae to those of its customers who
purchased EDP electricity. While such an expansion
by either EDP or Sonae into the other's respective
sectors seemed implausible to the parties (which
both rejected any suggestions that the Continente
Plan was in breach of competition law), the AdC
made a finding of infringement against both
companies.
Both companies have since then reiterated that the
EDP Continente Plan did not lead to any harm to
consumers – in particular, Sonae stated that over
146,000 consumers had benefitted from €6.7 million
worth of discount coupons. Both parties also
highlighted the fact that both the industry regulatory
body - the Entidade Reguladora dos Serviços
Energéticos ("ERSE") – and the AdC were aware of
the agreement from the date of implementation and
had not raised any concerns over a potential breach
of competition law at the time.
Interestingly, and perhaps unfortunately, the
investigation process began as a result of consumer
complaints which were made against the backdrop of
the increasing liberalisation of the utilities sector,
and particularly the electricity market, in Portugal.

and technology. One of its subsidiaries, Sonae MC, is the food
retail market leader in Portugal through its Continente
hypermarkets and supermarkets. Sonae MC also operates in
adjacent spheres, serving customers' pharmaceutical, stationary,
pet care, DIY and home furnishing needs. With almost 1,000

The fact that the majority of the fines – some €28.7
million of them in the first instance – were imposed
on EDP appears to suggest that it is the level of
competition in the electricity sector that the AdC
believes was particularly restricted or distorted by
the agreement.
Ultimately, however, while Sonae and EDP's potential
breaches of competition law are plausible in theory,
it remains to be seen which way the ECJ will side.
The key question to be addressed will be whether an
agreement between two companies not to carry out
certain activities that would involve them sharing a
market between them can be considered
anticompetitive if they are not actual or potential
competitors in any of the markets in question.
Watch this space…

Important clarification from ECJ on
jurisdiction in follow-on damages cases
The ECJ has clarified that, in the context of follow-on
damages claims, a claimant which is the victim of
price-fixing across several countries can bring a
damages claim in the country where its registered
office is situated.
The ECJ's judgment50 was made in the context of the
trucks cartel, in relation to which the Commission
adopted an infringement decision on 19 July 2016. 51
The cartel involved 15 international truck
manufacturers, including Volvo (the manufacturer
being sued in this case), and covered the entire EEA.
A Spanish-domiciled company, RH, is seeking
damages in a Spanish court (Commercial Court No 2
in Madrid) from a number of Volvo group companies
in respect of five trucks which it had purchased from
one of the companies (in this case, Volvo's Spanish
subsidiary, Volvo Group España). The Volvo group
companies contested the jurisdiction of the Spanish
court, citing Article 7(2) of the EU Regulation on
jurisdiction and the recognition and enforcement of
judgments in civil and commercial matters
("Jurisdiction Regulation"), noting that the
harmful event at stake in this case occurred where
the truck cartel was concluded, i.e. in other Member
States, rather than in Spain, where the claimant had
its registered office. The Spanish court therefore
made a reference to the ECJ to determine the correct
interpretation of the relevant provision.
On 15 July 2021, the ECJ handed down its ruling. It
held that, in the context of follow-on damages

proprietary stores across the country, Sonae MC is a highly
recognised and well-known brand throughout Portugal.
50
See CJEU judgment in case C-30/20 of 15 July 2021.
51
See Case AT.39824 - Trucks.
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claims, Article 7(2) of the Jurisdiction Regulation
must be interpreted as meaning that, within the
market affected by a cartel (i.e. here, the EEA), the
appropriate court in terms of the place where the
damage occurred has international and territorial
jurisdiction, As to what is deemed to be the
appropriate court, this is either the court within
whose jurisdiction the claimant exclusively
purchased the goods affected by the cartel or, where
the claimant made purchases in several places, the
court within whose jurisdiction the claimant's
registered office is situated.
Such a ruling was reached on the basis that the
concept of the "place where the harmful event
occurred", within the meaning of Article 7(2) of the
Jurisdiction Regulation, is intended to cover both the
place where the damage occurred and the place of
the event giving rise to it, so that the defendant may
be sued in the courts of either of those places,
depending on the claimant's preference. In this case,
as the infringement giving rise to the alleged
damage covered the entire EEA market, this is where
the damage occurred, and Spain forms part of this
market.
Further, Article 7(2) of the Jurisdiction Regulation
confers both the international and territorial
jurisdiction of the courts for the place where the
damage occurred, and Member States generally
have competence to determine the limits of the
jurisdiction of their own courts. Member States may
choose to centralise jurisdiction in follow-on
damages claims before a single, specialised court.
However, where they do not choose to do this, the
identification of the place where damage occurred in
order to ascertain which court(s) within a Member
State has jurisdiction must be consistent with the
objectives of proximity, predictability of the rules
governing jurisdiction, and of the sound
administration of justice. In this respect, the ECJ
held that, where the claimant purchased goods
affected by the cartel in question exclusively within
the jurisdiction of a single court, that same court will
have jurisdiction. However, in the case of purchases
made in several places, the court where the claimant
has its registered office will have jurisdiction.
The judgment offers welcome clarity to claimants as
to the court(s) before which they may bring followon damages claims.

Hanging in the balance:
Konecranes/Cargotec merger facing EU and
UK scrutiny
Both the CMA and the Commission have announced
that they are opening in-depth investigations into
the proposed merger between Cargotec Corporation

("Cargotec") and Konecranes Plc ("Konecranes").
The Commission announced its decision to do so on
2 July 2021, whilst the CMA's announcement came
slightly later, on 13 July 2021. The CMA's
announcement followed a request from the parties
for a fast-track Phase 2 reference.

The Commission has voiced concerns that the
proposed acquisition may reduce competition in the
supply of certain container and cargo handling
equipment in Europe, such as gantry cranes,
horizontal equipment (including straddle carriers)
and mobile equipment (including gantry cranes). The
equipment is used in port terminals and intermodal
rail terminals, as well as various industries. The
merging parties, both of whom are Finnish, are the
largest European manufacturers in this market, as
well as being global leaders, and the Commission
fears that the transaction could lead to high
combined market shares in already concentrated
markets, with limited or even no credible alternative
suppliers remaining post-transaction. The CMA's
concerns relate to the same products within the UK
market, and are similar in nature and scope to those
of the Commission, but also extend to potential
vertical issues as well.
A key argument that the parties will be presenting
before both authorities is that the merger is
necessary to counter the competitive constraints
imposed by other suppliers, in particular Chinese
state-backed suppliers. This was an argument which
was repeatedly advanced by Siemens and Alstom to
the Commission in their attempted merger back in
2019, but without success. It will therefore be
interesting to see if such arguments find greater
traction for the merging parties in this case, whether
before the Commission or the CMA.
The deal is also facing scrutiny in Australia and New
Zealand.
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Following timetable disruptions due to delays from
the merging parties in providing information, a Phase
2 decision is expected from the Commission by 13
January 2022 and from the CMA by 4 February 2022.
Watch this space for developments…

Further tensions emerge between the
Commission and Illumina in the
Illumina/Grail merger investigation
We reported in our last edition of the Competition
Law Newsletter (Q2 2021)52 that the Commission had
opened an investigation into US pharmaceutical giant
Illumina's acquisition of US start-up Grail, which
Illumina is contesting before the EU courts.
In the latest exchange of blows between Illumina
and the Commission, on 20 September 2021, the
Commission announced53 that it had sent a
Statement of Objections ("SO") to Illumina and
Grail, setting out interim measures that it intended
to adopt following the parties' alleged breach of the
Commission's standstill obligation while it reviews
the acquisition. Illumina had closed the acquisition
on 18 August 2021, prior to obtaining EU approval,
noting that it would keep the two companies
separate whilst the Commission's review was
ongoing. Two days later, the Commission announced
that it was opening an investigation into whether
Illumina's action constituted unlawful gun-jumping.
The SO preliminarily concludes that the closure of
the deal did constitute a breach of the standstill
obligation and that interim measures are necessary
in order to restore or maintain effective competition.
Commission Executive Vice-President Margrethe
Vestager publicly noted that this was the first time
that companies had openly implemented a deal
during an in-depth investigation by the Commission,
and this will also be the first time that the
Commission has adopted such measures in a deal
that is still being investigated. The Commission has

52

Competition law update - Q2 2021 (shlegal.com).

noted that the measures go beyond Illumina's
proposal to hold Grail separate from itself, although
Illumina has stated that the Commission's measures
are in fact based on its own proposals.
The parties will have the opportunity to respond to
the Commission's SO both orally and in writing. After
this, the Commission may make the interim
measures binding, in which case the parties would
be legally obliged to comply with them. Failure to do
so could result in substantial fines.
The maximum potential fine faced by Illumina for
gun-jumping is reportedly almost the same as the
break fee that it could have faced if it had not
completed the acquisition when it did. These
separate, commercial pressures suggest that
Illumina may have considered that it was caught
between a rock and a hard place when it took the
decision to close prior to obtaining EU merger
approval.
The underlying merger review is currently suspended
due to delays by the parties in providing information
required by the Commission. Meanwhile, the General
Court is due to hear Illumina's jurisdictional
challenge to the Commission's investigation later this
year.
The Commission's action in this case illustrates its
zero-tolerance approach to gun-jumping. This
approach has been seen in other merger cases,
notably the Altice/Portugal Telecom merger where,
in 2018, Altice received a record €124.5 million gunjumping fine. Following an appeal by Altice to the
General Court, on 22 September 2021 this fine was
reduced slightly to €118.3 million in light of the
court's finding that Altice took steps to inform the
Commission about the transaction before signing the
purchase agreement and filing the notification.
However, the revised fine remains the highest gunjumping on the Commission's books to date.

53

See Commission press release.
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