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In this edition of the Going concerns, our Stephenson Harwood restructuring and insolvency 
team provides a brief update on the newest developments in Singapore, UK and Hong Kong. 

For Singapore, we update on the “conflict” between the admiralty and insolvency regimes 

while our London team provides an update on the cutting-edge Part 26A restructuring plans. 

Last but certainly not least, our Hong Kong team dissects and discusses the significance and 
impact of the new cooperation mechanism for Hong Kong liquidators and Mainland 

administrators to seek mutual recognition and assistance. 
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Admiralty winning? – Scheme/ judicial management 
versus the admiralty regime 

In The “Ocean Winner" and other matters [2021] SGHC 8, the Singapore High Court 
held that the filing of admiralty in rem writs would not be barred by the automatic moratorium 
which arises under section 211B(8) of the Companies Act (Cap. 50) (the “Act”) (now section 
64(8) of the Insolvency, Restructuring and Dissolution Act (“IRDA”). 

Background 

PetroChina International (Singapore) Pte Ltd 

(“PetroChina”) was the owner of and/or shipper 

and/or consignee and/or lawful holder of certain bills of 

lading in respect of cargo shipped on board four vessels 

(the “Vessels”) which were demise chartered by Ocean 

Tankers (Pte) Ltd (“OTPL”).  

On 17 April 2020, OTPL had filed for moratorium relief 

pursuant to section 211B(1) of the Act and an 

automatic moratorium came into immediate effect, 

which was to last for 30 days or until the OTPL's 

application was heard and determined, whichever came 

earlier.  

Five days later, PetroChina filed four admiralty in rem 

writs (the “Writs”) against the Vessels whilst OTPL was 

under the automatic moratorium. PetroChina did not 

serve the Writs on the Vessels.  

OTPL thereafter withdrew its application for moratorium 

relief pursuant to section 211B(1) of the Act; and was 

placed under judicial management. OTPL subsequently 

applied to set aside and/or strike out the Writs on the 

ground that there was a subsisting automatic 

moratorium under section 211B of the Act which 

applied in OTPL's favour at the time when the Writs 

were filed. 

The two main issues which arose for determination 

were: 

1. Was the filing of the Writs the commencement of 

“proceedings” against “the company”, OTPL, under 

section 211B(8)(c) of the Act? (“Issue 1”) 

2. Was the filing of the Writs an “execution, distress or 

other legal process” against “property” of OTPL 

under section 211B(8)(d) of the Act? (“Issue 2”) 
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Issue 1 

Section 211B(8)(c) of the Act provides: 

“(8) Subject to subsection (9), during the automatic 

moratorium period for an application under subsection 

(1) by a company — 

… 

(c) no proceedings (other than proceedings under 

this section or section 210, 211D, 211G, 211H or 

212) may be commenced or continued against 

the company, except with the leave of the Court 

and subject to such terms as the Court imposes;” 

The filing of the Writs was not considered a 

commencement of “proceedings” 

In the High Court's view, the filing of the Writs created 

a security interest (statutory lien) in favour of 

PetroChina but did not invoke the admiralty jurisdiction 

of the Court. Further, the action did not substantively 

commence until service of the Writs and OTPL would 

not be denied any breathing space by the mere filing of 

the Writs or be hindered in its efforts to devise a 

scheme of arrangement.  

The High Court further held that the purpose of section 

211B of the Act was to provide the applicant company 

with breathing space to devise a scheme of 

arrangement that may have a higher prospect of 

success at the vote for the scheme and could not have 

been intended to operate to deny the creation of 

substantive legal rights. The filing of the Writs was 

therefore not considered to be commencement of 

“proceedings” within the meaning of section 211B(8)(c) 

of the Act.  

The filing of the Writs is not commencement of 

proceedings “against the company” 

An action in rem is an action against the res, not the 

owner or the demise charterer of the vessel. The action 

only transforms into a mixed action in rem and in 

personam after the shipowner or charterer enters an 

appearance. Where no appearance is entered by the 

shipowner or charterer, judgment when entered is 

enforceable only against the res. 

Thus, even if the filing of the Writs was considered 

commencement of “proceedings”, the HC considered 

that it is not the commencement of proceedings 

“against the company”, OTPL.  

For completeness, if OTPL had entered appearance for 

the admiralty actions while under judicial management 

(with a similar moratorium), PetroChina would have to 

obtain leave of court if it wished to proceed with the 

claim, including service of the Writs on the Vessels and 

arrest of the Vessels.  

Issue 2 

Section 211B(8)(d) of the Act provides: 

“(8) Subject to subsection (9), during the automatic 

moratorium period for an application under subsection 

(1) by a company — 

… 

(d) no execution, distress or other legal 

process may be commenced, continued or levied 

against any property of the company, except with 

the leave of the Court and subject to such terms as 

the Court imposes;” 

The filing of the Writs was not an “execution, distress 

or other legal process” 
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The HC considered that writs of execution are writs to 

enforce a judgment or order of court, and they include 

writs of seizure and sale, writs of possession and writs 

of delivery; while distress is the process of distraining 

movable property to realise an amount of unpaid rent. 

The phrase “other legal process” is to be given an 

interpretation which furthers the purpose of section 

211B of the Act and is to be read as enforcement 

processes similar in nature to “execution” and 

“distress” proceedings. 

The filing of the Writs merely created a statutory lien 

over the Vessels – i.e. there was no element of 

enforcement. The filing of the Writs therefore did not 

come within the meaning of “execution”, “distress” or 

“other legal process” in section 211B(8)(d) of the Act.  

OTPL's bareboat charter interest in the Vessels come 

within the meaning of “property” 

The purpose of section 211B was to expand the scope 

of the moratorium under section 210(10) of the Act; 

and sections 211B(8)(d)-(e) of the Act were meant to 

cover the types of property interest not previously 

covered under section 210(10) of the Act, including a 

leasehold interest. Accordingly, the HC held that a 

bareboat charterer's interest in a vessel should similarly 

be covered.  

However, as the filing of the Writs is not an "execution, 

distress or other legal process”, the filing of the Writs is 

not barred by section 211B(8)(d) of the Act.  

Conclusion 

While this case may have limited impact due to the 

IRDA (instead of the Act) now applying to scheme of 

arrangement moratorium, it still serves as useful 

guidance and clarification between the different 

fundamental purposes of the scheme of arrangement 

and judicial management regimes and how section 

64(8) of the IRDA would be interpreted.  

In this regard, the IRDA bridges the gap and expressly 

provides that the moratorium under the scheme of 

arrangement and judicial management regimes and 

provides that the commencement (but not the 

continuation) of any admiralty proceedings will not be 

restrained. It remains to be tested whether this means 

that one would be able to take steps pursuant to the 

filing but we are of the view that such steps would be 

restrained by the moratorium.  

  

“A very responsive firm with great 
commercial acumen and understanding 
of the shipping sector.” 

The Legal 500 Asia Pacific 2021 
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Quick bites of the Simplified Insolvency Programme for 
micro and small companies  

Background 

The Simplified Insolvency Programme (“SIP”) was 

introduced on 29 January 2021 via an amendment of 

the Insolvency, Restructuring and Dissolution Act 

(“IRDA”). It seeks to assist micro and small companies 

which have been severely impacted by COVID-19 and 

require support to restructure their debts to rehabilitate 

their business through the Simplified Debt 

Restructuring Programme (“SDRP”), or wind up the 

company through the Simplified Winding Up 

Programme (“SWUP”). This article will first go through 

briefly the benefits of the SDRP and SWUP before going 

through the application process briefly.  

SDRP 

The main benefits are that:  

• A Restructuring Advisor (“RA”) (i.e. a public 

accountant or a chartered account) may be 

appointed to work with the company to formulate a 

proposed scheme of arrangement. This scheme of 

arrangement (assuming sufficient support from a 

majority of two-thirds in value of the creditors is 

obtained) will allow the company to compromise its 

debts to its creditors; 

• An automatic moratorium arises which, amongst 

others, restrains creditors from bringing legal 

proceedings against the company;  

• No contractual counterparty may terminate, amend, 

or accelerate any term under the contracts solely for 

the reason that the company intends to enter into a 

scheme of arrangement or that the company is 

insolvent.   

During the 90 days period of the SDRP, the applicant 

company is to propose a compromise or arrangement 

with its creditors, seek the agreement of the creditors 

and apply to the court for sanction. The applicant 

company may also make an application to the Official 

Receiver for an extension of the default 90 days period.  
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The applicant company is discharged from the SDRP 

when: 

• The default period of 90 days expires, or if any 

extension of the default period is granted, the period 

of extension expires; 

• The applicant company's application to court for the 

approval of the compromise or arrangement 

between the applicant company and its creditors is 

granted, dismissed or withdrawn; or 

• The Official Receiver discharges the company from 

the SDRP either on its own motion, or on an 

application by the applicant company or its creditor, 

member or officer. 

SWUP  

The voluntary winding up of the applicant company 

under the SWUP is to be treated as if it were a 

creditors' voluntary winding up (subject to certain 

modifications as set out in section 250L of the IRDA). 

The advantages of this regime is that only a general 

meeting needs to be held and no creditors meeting is 

required (unlike under the creditors' voluntary winding 

up regime); and the Official Receiver will be appointed 

as the liquidator (instead of a private liquidator 

appointed by the creditors).  

The applicant company is discharged from the SWUP 

when: 

• The applicant company is dissolved as the affairs of 

the company are fully wound up; 

• The court makes an order for the winding up of the 

applicant company; or 

• The court makes an order for the stay or termination 

of the winding up (section 250N of the IRDA). 

Application for SIP 

From 29 January 2021 to 28 July 2021, a company may 

apply for itself to be placed under the SDRP or SWUP. 

The applicant company may only be accepted into a SIP 

if (a) it satisfies the eligibility criteria and (b) there is 

no circumstance that makes the applicant company 

unsuitable for acceptance into the SIP. 

Eligibility criteria 

The applicant company must satisfy the following 

eligibility criteria: 

• Annual sales turnover does not exceed S$10 million; 

• Does not have more than 30 employees; 

• Does not have more than 50 creditors; and 

• Liabilities do not exceed S$2 million (see sections 

72F(2) and 250F(2) of the IRDA). 

Further, if the applicant company is applying for SWUP, 

the value of its realisable assets must not exceed 

S$50,000. 

Circumstances which make an applicant company 

unsuitable for acceptance into a SIP 

The following are non-exhaustive examples of 

circumstances which make an applicant company 

unsuitable for acceptance into a SIP: 

• The applicant company is being wound up, is in a 

judicial management, is undergoing a scheme of 

arrangement, or has an application for the same 

pending; or 

• The SIP is likely to require significant resources or 

specialized knowledge or expertise (sections 72F(3) 

and 250F(3) of the IRDA). 

If the applicant company is applying for a SDRP, other 

circumstances which will suggest that it is unsuitable 

are: 

• The applicant company is unlikely to be able to 

obtain the agreement of two-thirds majority in value 

of its creditors for its proposed scheme of 

arrangement (section 72F(3)(h)(ii) of the IRDA); or 

• The applicant company's acceptance into the SDRP 

is objected by at least one-third in value of the 

creditors of the applicant company (section 

72F(3)(j) of the IRDA) or a person who is entitled to 

appoint a receiver and manager of substantially the 

whole of the applicant's property (section 72F(3)(k) 

of the IRDA). 

If the applicant company is applying for a SWUP, other 

circumstances which will suggest that it is unsuitable 

are: 

• Allegations of the applicant company carrying out 

fraudulent or wrongful trading (sections 250F(3)(i)-

(ii) of the IRDA); 

• Allegations of the applicant company's officers for 

breach of trust or duty (section 250F(3)(i)(iii) of the 

IRDA); or 

• The applicant company is a party to any legal 

proceedings before a court, arbitral tribunal or other 

body, whether in Singapore or elsewhere (section 

250F(3)(j) of the IRDA). 

 



GOING CONCERNS JULY 2021 

 7 

Winding up test clarified  
In Sun Electric Power Pte Ltd v RCMA Asia Pte Ltd [2021] SGCA 60, the Singapore 
Court of Appeal held that (1) a company has a right to appeal against a winding up order and 

the directors have the right to control the conduct of the appeal, both regardless of whether a 

stay is granted; and (2) the cash flow test (i.e. whether the company can pay its liabilities as 
they fall due) is the sole applicable test under s254(2)(c) of the Companies Act (Cap. 50) (the 

"Act"). 

Background 

Sun Electric Pte Ltd (“Appellant”) and RCMA Asia Pte 

Ltd (“Respondent”) entered into an agreement for the 

Respondent to assume the Appellant’s market-making 

obligations in exchange for 70% share of all incentive 

payments under the FSC scheme in late 2015. 

Sometime in 2018, the Appellant defaulted on making 

the incentive payments and in August/September 2019, 

the Appellant filed for judicial management, which the 

Respondent objected to. The application for a judicial 

management order was dismissed with costs awarded 

to the Respondent. On or about November 2019, the 

Respondent's solicitors sent a statutory demand for 

said costs, and the Appellant paid S$3,000, leaving a 

balance of S$8,568.88 unpaid. The Respondent 

thereafter applied to wind up the Appellant, and the 

High Court granted the winding up order. The Appellant 

appealed.  

The two main issues arose were:  

1. Whether the director was authorised to act on behalf 

of the appellant without a stay order (Issue 1). 

2. What was the test to determine that a company is 

unable to pay its debts pursuant to section 

245(2)(c) of the Act (Issue 2). 

Issue 1 

The Court of Appeal found that it is clear that a 

company has a right to appeal against a winding up 

order without leave (section 17(c) of the Supreme 

Court of Judicature Act). It therefore follows that a 

company's directors will have the right to control the 

conduct of the appeal because it is a necessary 

corollary of the company's right to appeal that its 

directors control the conduct of the appeal in the same 

way that they had control of the defence to the winding 

up application at first instance.  

Most notably, and as a safeguard against frivolous 

appeals whittling down the company's funds available 

to creditors, the Court of Appeal held that directors 
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and/or shareholders controlling the conduct of the 

appeal should expect to pay any costs incurred by the 

company in the appeal out of their own pockets and be 

expected to be personally responsible for the payment 

of any costs awarded if the appeal fails.  

Issue 2  

It was previously held by the Singapore High Court that 

the test to determine if a company was unable to pay 

its debts involved a holistic and commercial inquiry 

which could involve both the cash flow and the balance 

sheet tests. The Court of Appeal examined this issue 

and found that the cash flow test is the sole and 

determinative test to determine whether a company is 

unable to pay its debts.  

First, the plain reading of section 254(2)(c) of the Act 

did not envisage two or more different tests, but 

implied only a single test – whether “it is proved to the 

satisfaction of the Court that the company is unable to 

pay its debts”. This is contrasted with the Bankruptcy 

Act which explicitly distinguished the cash flow and 

balance sheet tests, with both tests applying.  

Next, this interpretation would be consistent with the 

English law authorities interpreting the English law 

equivalent of section 254(2)(c) of the Act (i.e. section 

518 of the Companies Act 1985 (UK)).  

In applying the cash flow test, the Court will consider 

whether the company's assets were realizable within a 

timeframe that would allow each of the debts to be paid 

as and when it became payable and whether the 

liquidity problem can be cured in the reasonably near 

future. The Court would also consider debts which may 

not have been demanded and which may not even be 

due in this assessment.  

The Court of Appeal also helpfully included a non-

exhaustive list of facts (see [69] of the judgment) 

which a Court may consider under the cash flow test: 

1. The quantum of all debts which are due or will be 

due in the reasonably near future; 

2. Whether payment is being demanded or is likely to 

be demanded for those debts; 

3. Whether the company has failed to pay any of its 

debts, the quantum of such debt, and for how long 

the company has failed to pay it; 

4. The length of time which has passed since the 

commencement of the winding up proceedings; 

5. The value of the company's current assets and 

assets which will be realisable in the reasonably 

near future; 

6. The state of the company's business, in order to 

determine its expected net cash flow from the 

business by deducting from projected future sales 

the cash expenses which would be necessary to 

generate those sales;  

7. Any other income or payment which the company 

may receive in the reasonably near future; and  

8. Arrangements between the company and 

prospective lenders, such as its bankers and 

shareholders, in order to determine whether any 

shortfall in liquid and realisable assets and cash flow 

could be made up by borrowings which would be 

repayable at a time later than the debts.  

On the facts, the Court of Appeal found that the 

Appellant had failed to pass the cashflow test. In this 

regard, the Appellant had filed an affidavit in support of 

its judicial management application on 31 July 2019, 

exhibiting its unaudited management accounts. The 

Respondent had relied on the same to show that the 

Appellant's liabilities far exceeded its assets. 

Furthermore, the Appellant could not provide credible 

evidence that its financial position would change 

drastically for the better thereafter.  

Conclusion 

The case provides useful clarification in the substantive 

and procedural requirements of a winding up 

application, including but not limited to the factors to 

consider in bringing a winding up application, and the 

potential cost consequences should the company wish 

to appeal a winding up order.  
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New restructuring tools in the UK 

On 12 May 2021, the Honourable Mr Justice Snowden sanctioned the Part 26A restructuring 

plans (the “Plans”) put forward by three of the companies in the Virgin Active Group (the 

“Plan Companies”). It is the second time the court has sanctioned a restructuring plan using 
the cross-class cram down mechanism and the first to include compromises effecting 

landlords' rights more usually to be found in a Company Voluntary Arrangement (“CVA”).  

 

Part 26A restructuring plans 

A scheme of arrangement is an established tool 

available to a company looking to restructure its 

arrangements with its members or creditors. The 

scheme, if approved by the requisite majority of 

those whose rights are affected, and subsequently 

sanctioned by the court, becomes binding on all 

relevant creditors.  

In recognition of the need for a new form of 

restructuring plan, the Corporate Insolvency and 

Governance Act 2020 implemented a new Part 26A 

into the Companies Act 2006, introducing the 

restructuring plan as a new tool available to 

qualifying companies. Whilst similar, a restructuring 

plan under Part 26A differs to a scheme in the 

following key ways: 

1. Availability  

In order to be able to propose a restructuring 

plan, a company must be in financial difficulty 

and the plan must address that difficulty. 

2. Approval threshold  

Any restructuring plan requires approval from 

“75% in value” of the creditors’ debts or 

shareholders’ shareholding (depending on 

whose rights are being compromised). This is 

slightly different to the approval of a scheme of 

arrangement which requires “a majority in 

number and at least 75% in value”. The 

additional requirement for a simple majority is 

absent. 
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3. Cross-class cramdown  

As with schemes, the creditors or shareholders 

effected are divided into classes, determined on 

the basis of common economic interest within 

each class. However, one fundamental 

difference is the ability to “cram down” via court 

sanction, another class (or classes) of creditor 

or member, potentially even a senior class, in 

which the 75% threshold has not been reached. 

In contrast, under a scheme, each class has an 

effective veto on the scheme.  

In order for the court to effect a cross-class 

cramdown and sanction the restructuring plan, the 

following two conditions must be met: 

• Condition A 

the court is satisfied that, if the restructuring plan 

were sanctioned, none of the members of the 

dissenting class would be any worse off than they 

would be in the event of “the relevant 

alternative”. For these purposes, the “relevant 

alternative” is whatever the court considers would 

be most likely to occur in relation to the company 

if the restructuring plan were not sanctioned. 

• Condition B 

the restructuring plan has been approved by at 

least one class of creditors or members who 

would receive payment or have a genuine 

economic interest in the company in the event of 

the “relevant alternative”.  

Virgin Active  

The Virgin Active group operates a chain of health 

clubs in the UK and overseas that had been severely 

impacted by COVID and the temporary closures 

required by government restrictions. The accrual of 

rent arrears during that period placed significant 

financial burden on the business, and consequently 

the Plan Companies sought guidance on their 

restructuring options.  

The compromised creditors were divided into classes 

based on their common economic interest. Broadly, 

the classes comprised the secured creditors; 

landlords (classed as A to E, depending on the 

profitability of the site); and other creditors with 

property related liabilities.  

The Court's decision 

The court sanctioned the Plans notwithstanding that 

the 75% (in value) approval threshold had not been 

met at the voting meetings of landlords in classes B 

to E. In so doing, the court made use of the ability 

to effect 'cross class cramdown'. 

In determining whether to effect a cross-class 

cramdown, the court considered the likely return to 

those dissenting creditors in a scenario where the Plans 

were not sanctioned, and instead the Plan Companies 

were forced to enter administration. To assist with this 

assessment, Deloitte were retained to prepare a report 

on the likely outcome to creditors in an administration. 

This report concluded that, were the Plan Companies to 

enter administration, the return to the Landlords and 

General Property Creditors would be 'very poor indeed'. 

This assessment was based on valuations prepared by 

Grant Thornton who had calculated an accelerated-sale 

price of profitable parts of the business in an 

administration scenario of £223.6 million (the 

“Valuation”), a sum £39 million short of clearing the 

total secured debt. Therefore, any distribution to the 

landlords in an administration would be a de minimis 

share of the prescribed part fund (a specific fund 

carved out of floating charge realisations for the benefit 

of unsecured creditors – capped at a limit of £600,000).  
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Condition A 

Mr Justice Snowden was convinced on the evidence 

that, if the Plans were not sanctioned, the Plan 

Companies would likely enter administration. Further, 

he considered the Valuation exercise to have been 

robust and Deloitte's reliance on it to be reasonable.  A 

persuasive feature of the Plans was the ability for some 

of the effected creditors to submit claims for their 

compromised sums to the plan administrators and 

receive payments at a rate of 120% what they would 

have received had they proved for those sums as an 

unsecured debt in the relevant Plan Company's 

administration. Thus, he was satisfied that none of the 

members of the dissenting class would be any worse off 

than they would be in the event of the Plan Companies' 

administration.  

Condition B 

As the secured creditor and Class A Landlords had 

voted (almost entirely) in favour, the judge was 

content that condition B was satisfied.  

Finally, the court was satisfied that it should exercise 

its discretion on sanctioning the Plans. 

Conclusion 

For a company looking to restructure its obligations in 

respect of its lease portfolio, a Part 26A Restructuring 

Plan may look an increasingly attractive alternative to a 

CVA, in the main due to the possibility of effecting a 

cross-class cramdown. For UK landlords, who have 

already seen their attempts to challenge the New Look 

CVA rejected by the courts, this judgment comes as 

more bad news to a sector that is itself struggling with 

the repercussions of COVID. That said, the NCP Part 

26A Restructuring Plan has just been launched and 

contains ambitious compromises to the lease 

obligations. It will be interesting to see whether the 

courts follow the decision in Virgin Active, or whether 

there are embers of hope for UK landlords.  
  

“Always come up with sensible solutions, 
reflective of a deep understanding of the 
commercial aspects of the issues.” 

Chambers Global 2021 



GOING CONCERNS JULY 2021 

 

11 

 

Expansion of the Hong Kong restructuring and insolvency 
market – Mutual recognition and assistance to 
Insolvency/Bankruptcy Proceedings between Hong Kong 
and Greater China 

In order to further improve the mechanism for 

judicial assistance between Mainland China and the 

Hong Kong Special Administrative Region, facilitate 

economic integration and development, and to 

optimise business environment underpinned by the 

rule of law, the Government of the Hong Kong 

Special Administrative Region and the Supreme 

People's Court had on 14 May 2021 signed the 

“Record of Meeting of the Supreme People's Court 

and the Government of the Hong Kong Special 

Administrative Region on Mutual Recognition of and 

Assistance to Bankruptcy (Insolvency) Proceedings 

between the Courts of the Mainland and of the Hong 

Kong Special Administrative Region”.  

This new mechanism, amongst others, would provide 

for a new cooperation mechanism for Hong Kong 

liquidators and Mainland China administrators to seek 

mutual recognition and assistance in their respective 

insolvency proceedings. 

Our Hong Kong team dissects and discusses the 

significance and impact of the aforementioned new 

cooperation mechanism, which will undoubtedly be a 

significant development in further judicial cooperation 

on cross-border insolvency matters between the 

jurisdictions. The article will explore the key 

information on the types of proceedings allowed, the 

meaning of centre of main interest, as well as the 

significance of the new mechanism in the 

development of the Hong Kong restructuring and 

insolvency market. Click here to read more on the 

new mechanism, and please do not hesitate to reach 

out to us to learn more.

https://www.shlegal.com/docs/default-source/news-insights-documents/client-alert---mutual-recognition-and-assistance-to-insolvency-proceedings-between-hk-and-mainland.pdf?sfvrsn=8620ee5b_0
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