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Introduction
Editor, Jonathan Spearing
Co-Editor, Neila Cheeks
Welcome to the tenth edition of Commodities in Focus (CIF);
our bulletin for clients engaged in the production, trading,
carriage, storage and financing of commodities.
One year into the global pandemic and we have all grown weary
of the dreaded phrase “you’re on mute!”
On a more serious note, we have certainly seen a number of
common themes arising from the disruption caused by COVID19. Among other things, there have been increased insolvencies
giving rise to a number of complex legal issues, counterparties
desperately searching for exit strategies in their sale contracts
which are no longer deemed to be attractive or profitable, and
of course the significant rise in virtual hearings. As if that wasn’t
enough to keep law practitioners busy, the Withdrawal
Agreement was ratified by the British Parliament cementing the
UK’s departure from the EU.
We cover these topics and more in this edition of CIF. We are
also thrilled to introduce our podcast series, which complements
our bulletin and provides an overview of key legal developments
and topical issues facing clients engaged in commodities.
We hope you find this bulletin both useful and interesting. If
you have comments or would like to learn more on any topic
please do get in touch:
E: jonathan.spearing@shlegal.com
T: +44 20 7809 2228
E: neila.cheeks@shlegal.com
T: +44 20 7801 4192

“Quick responses, deep knowledge of the
market and high legal standing. The firm is
great in advising the client.”
Legal 500 UK 2021
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Fuel flashpoints: is your bunker supply an explosive
issue?
An emerging issue
In recent months an intersection between two of this century’s existential threats, climate
change and COVID, has caused concern in the shipping industry. The IMO has imposed much
stricter emissions targets on shipping, resulting in the widespread adoption of new low sulphur
fuel oils. The world-wide lockdowns to suppress the COVID pandemic have destroyed demand
for aviation and other light fuels. In response, suppliers are using these surplus, lighter
fractions to blend marine fuel and the result is that the supply of some low sulphur bunkers
has been reported to have a much lower flashpoint than the SOLAS ChII regulatory minimum
of 60˚C.
Voices within the bunker supply industry are advocating a review of the flashpoint threshold
and are even questioning the viability of using flashpoint as a measure of risk. Is this
pragmatism or expediency? And how should charterers respond to a report of a bunker
delivery having a lower than permissible flashpoint?
The current standard is being contested
The flashpoint of a combustible liquid is the lowest
temperature at which its vapour will ignite in the
presence of a source of ignition. Fuels used on board
ships have, since the early 1980s, been required to
have a flashpoint of over 60˚C to minimise the risk
of spontaneous fire and explosion.
To give the 60˚C standard some context, petrol has
a flashpoint of 21˚C, aviation fuel 38˚C, automotive
diesel 52˚C, and barbeque lighter fluid 62˚C.
It is possible to use a low flashpoint fuel at sea, LNG
and ethanol being good examples. However, to do so
safely a ship must be constructed to the standards
laid out in the International Code of Safety for Ships
using Gases or other Low Flashpoint Fuels (IGF
Code).

A prolonged debate is in progress at the IMO
regarding the minimum flashpoint requirement and
simplified measures to mitigate the risks on board
ships.

The fuel supply industry points to the lack of an
international standard for the flashpoint of road
diesel (which varies from 35˚C in India to 55˚C in
the EU) as an example of the arbitrary nature of
these limits. The current stance of the IMO is that to
use a lower flashpoint requires IGF Code compliance.
A warning from the P&I Clubs
The P&I Clubs have been proactive in notifying their
members of low flashpoint fuel in the supply chain.
However, the problem is that these warnings have
considerable latency as the real flashpoint of a
sample is often not discovered until after the ship’s
sample is tested. Statements of conformity issued by
bunker suppliers at the point of supply have, on
occasion, been inaccurate.
No flag state, port state or classification society
would countenance the use of marine fuel with a
lower flashpoint. Charterers who supply fuel are
therefore exposed both to their contractual
counterparties in the case of delay or additional
costs, and to Hull and Machinery underwriters who
may seek to recover the costs of a claim via
subrogation.
Charterers’ position is not an easy one. Bunkers are
usually procured via a broker or a lead supplier who
will then sub contract locally. Bunker supply terms
are heavily weighted in favour of the supplier, with
short time bars and low limitations of liability being
commonplace.
The mostly costly scenario for Charterers is
discovery of low flashpoint fuel only once it has been
stemmed and the ship has resumed its voyage.
Owners may want to divert for alternative fuel
supplies and the offending stem will need to be
3
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offloaded. There will then be little residual value in
parcels of the off-specification fuel.
Ideally, an off specification stem will be intercepted
prior to supply. Although this may result in delay,
either because of the necessary wait at the bunker
port for a new supply or a voyage to an alternative
port of supply, the cost is likely to be less than for
late discovery. Either way, there will be an impact
upon the profitability of the voyage.
Minimising and mitigating risk
Here are a few pointers for Charterers to manage the
risk of supply of off specification marine fuels:
•

Know your supplier. Carry out due diligence.
Structure voyage orders so that bunker stems are
taken in reputable locations and from reputable
suppliers. Make sure they have insurance for
credit risk, professional indemnity and product
liability.

•

Know the supply chain. Who does your supplier
contract with? How do their quality procedures
deal with sub-contractors? Make sure local rules
and regulations are specifically excluded and that
the contractual jurisdiction is expressly agreed at
the outset.

•

Be precise about the fuel specification you require
and that it complies with the relevant ISO
specification, currently ISO 8217 2017. There
should be an express term in the contract that
fuel is warranted to be free of contaminants and
MARPOL compliant. Insist on a fuel quality
certificate at the point of supply and engage your
own surveyor. The contract should allow your
surveyor to take drip samples at the ship’s
manifold.

•

Ensure your contract allows for the ship’s sample
to be tested, not just the supplier's sample which
is often prepared in advance. Be clear on the test
standards. Ideally, have the laboratory identified
in the contract.

•

Renegotiate any punitive time bars for quality
claims to allow for any discrepancies to be
detected within the time bar.

•

Watch for low limitations of liability. Given the
costs of restitution are likely to be high, make

sure the limits are realistic. The limits should
apply mutually to both parties.
•

Avoid terms that allow for the supplier to
place a lien on the bunkers in case of dispute.

•

Ensure your terms in the charterparty are
properly back to back.

In summary, bunker disputes caused by low
flashpoint fuel can be very expensive to resolve,
particularly if unfavourable contractual terms leave
you exposed. The recommendations set out in this
article are not exhaustive, so if you would like
further advice then please do get in touch with your
usual Stephenson Harwood contact.

Roderick Johnson
Marine Director, London
T +44 20 7809 2287
E: roderick.johnson@shlegal.com
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Virtual hearings: here to stay?
One year on
It has been almost a year since litigants, courts and
tribunals were forced to adopt “virtual” hearings due
to the COVID-19 pandemic, but the message from
the Lord Chief Justice is clear: “courts and tribunals
must continue to function”.1
In this article, we consider the reaction to the use of
virtual hearings by the Courts of England and Wales
and the response from arbitral institutions and trade
associations. We also ask Max Lemanski, a partner in
our offshore practice, to share his experience of
virtual hearings during the pandemic and offer a
view on whether there will remain a place for them
in the post-pandemic world.
The reaction from the Courts of England and
Wales
The Courts have been determined to ensure that the
administration of justice is maintained, and that
hearings are tried in a manner that is as close to the
pre-pandemic norm as possible.
Indeed, a little over a week after Prime Minister Boris
Johnson’s statement on 16 March 2020 that people
should avoid all non-essential contact, the Master of
the Rolls and the Lord Chancellor signed Practice
Direction 51Y to the Civil Procedure Rules. Amongst
other things, the Practice Direction clarified that the
Court could exercise the power to hold a remote
hearing in private where it would not be possible for
the hearing to be broadcast simultaneously in a court
building (i.e. the power to derogate from the
principle of open justice).2
However, even when hearings have been made
accessible to members of the public, the Courts have
expected parties to act in a way that maintains
public trust and confidence in the judiciary. For
example:-

broadcast on one of its television news
programmes.4
(b) In another case, a law firm was reprimanded for
sending a video link to a virtual hearing to some
of its clients abroad, without the Court’s
permission and without any application having
been made. In normal circumstances, a judge
could see and hear everything that is going on in
court, which enabled him or her to maintain
order, discipline and control. Once live
streaming or any other form of live transmission
takes place, it is easy to see how the court’s
ability to maintain control might be diminished.5
As to the technology employed, Courts have
“[expected] those involved to roll up their sleeves or
to go the extra mile” and to “use imaginative and
innovative methods of working…”.6 This far into the
global pandemic, Courts appear to have little
tolerance of litigants’ lack of technological knowhow.
By way of recent illustration, in BNM Parkstone LLP v
Khazai,7 the High Court allowed an application for
the adjournment of a 9-day trial fixed for October
2020 due to inadequacies in the claimant’s electronic
trial bundle. The lack of an easy system of
navigating between documents referred to in witness
and expert reports, among other things, cost the
claimant delays in the trial date (it is not expected to
be relisted until 2022) as well as a costs order being
made against it.
The response from arbitral institutions and
trade associations
At the beginning of the pandemic several prominent
arbitral institutions, including the LCIA, the ICC and
SIAC, issued a joint statement explaining:

(a) Notwithstanding that certain cases are being
heard virtually, the law against the taking of
photograph and video footage in Court has not
changed.3 As an example, the BBC was recently
found to be in contempt of court and fined
£28,000 for having recorded six seconds of
video footage from a virtual hearing that it then

https://www.judiciary.uk/announcements/message-from-thelord-chief-justice-latest-covid-19-restrictions/
2
https://www.judiciary.uk/announcements/practice-direction-onvideo-or-audio-hearings-in-civil-proceedings-during-thecoronavirus-pandemic/
3 Section 41 Criminal Justice Act 1925
4
In re BBC, R (Finch) v Surrey CC [2021] EWHC 170 (QB)
1

“[t]he joint ambition of our institutions is to
support international arbitration’s ability to
contribute to stability and foreseeability in a
highly unstable environment, including by
ensuring that pending cases may continue and
that parties may have their cases heard
without undue delay…”.8

Gubarev v Orbis Business Intelligence Ltd [2020] EWHC 2167
(QB)
6
Muncipio de Mariana & Others v BHP Group Plc (formerly BHP
Billiton) [2020] EWHC 928 (TCC)
7
[2020] 9 WLUK 355
8 https://www.lcia.org/News/message-from-the-institutionsarbitration-and-covid-19.aspx
5

5

COMMODITIES IN FOCUS EDITION 10

The LCIA and ICC have both issued new arbitral
rules since then, with the former coming into force
on 1 October 2020 and the latter on 1 January 2021.
Both sets of rules now make explicit reference to the
possibility that hearings may be conducted remotely
using video conference facilities.9
SIAC is expected to release the seventh edition of its
arbitral rules in the third quarter of 2021 and to this
end, subcommittees have been established to
consider new technology and new procedures.10 In
the meantime Katherine Yap, the Chief Executive of
Maxwell Chambers (a dispute resolution complex in
Singapore) commented recently that the use of
virtual and hybrid hearing services had increased by
more than 90 per cent in the six months up until
October 2020.11
GAFTA (the Grain & Feed Trade Association) has also
updated its arbitral rules (effective for contracts from
1 September 2020) to allow a possibility for virtual
oral hearings in first tier and appeal arbitrations. It is
interesting to note that this is reserved for
“exceptional circumstances where … the majority of
the tribunal and board members are unable to travel
to the designated place of hearing …”. This approach
may be attributable to the fact that lawyers are not
permitted to attend hearings unless the parties
agree. The parties may be represented by a trade
representative, however, and it is yet to be seen
whether those individuals (as well as any witnesses
and/or experts) would be entitled to attend virtually.
Virtual hearings in practice
Max Lemanski, a partner in our offshore practice,
had a week-long arbitration trial in June 2020,
conducted under the LCIA Rules and hosted by the
International Dispute Resolution Centre (IDRC) in
London. We asked him to share his experience.
Q: What technology did you use for the trial?
A: We used a combination of the IDRC’s own videoconferencing software, as well as LiveNote for
transcription and Opus for trial bundles.

Q: Was there resistance by any party to having a
virtual hearing?
A: Not really. The trial was originally fixed for April
2020 but we agreed with our opponents to postpone
it to June 2020 in order to help everyone prepare
and get accustomed to unfamiliar technology. I
participated in some hearings at the beginning of the
pandemic where there was some initial resistance
(some parties alleged virtual hearings may prejudice
Article 19(2) of the LCIA Arbitration Rules, and Article 26(1) of
the ICC Rules
10 https://www.siac.org.sg/69-siac-news/669-siac-announcescommencement-of-revisions-for-siac-arbitration-rules

a party’s access to a fair hearing) but it wasn’t as if
parties had much other alternative, so the hearings
went ahead.
Q: How conversant was each party with the
technology used at the trial?
A: Everyone was fine with using the technology,
including the tribunal, who had the IDRC assisting
them with everything (we also made sure they had
hard copy trial bundles).
What I would say is that no matter how conversant a
party is with using the technology, it does have
inherent weaknesses. For example, crossexamination is trickier and possibly, slightly less
effective than if it had been carried out in person, as
it is harder to “read” the witness and the tribunal.

Q: Where were the parties based? Were there any
issues with time zones?
A: Fortunately, the other parties were based in
Norway and the Netherlands, so there weren’t any
major issues with time zones.

Q: Were there any technical hitches or problems?
A: Not really. We did a lot of work in advance of the
trial (for example to do with the trial bundles), but
this is the sort of preparation you would need to
carry out in advance of a hearing in-person in any
event.
Q: Do you have any tips or recommendations for
parties in using virtual hearings?
A: First, the preparation differs slightly and you need
to make sure you establish suitable means of
communication with your clients and the advocates
in advance (for example WhatsApp doesn’t work
efficiently if everyone is using it). Secondly, you
should expect that everything is going to take longer
– people need to take more breaks and, as
mentioned, it isn’t as effective for the advocates.

Q: When circumstances return to normal, do you
think virtual hearings will still have a role to play?
A: Virtual hearings are not as efficient as in-person
hearings, especially when it comes to complex crossexaminations and getting a “read” on the tribunal
and the other side, however they can offer
significant cost savings, particularly if the attendees
are attending internationally. On balance, I think
people will prefer to travel to attend in-person

9

https://www.straitstimes.com/singapore/maxwell-chambersturns-to-virtual-hearings-amid-covid-19
11
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hearings but there will be situations where having
the option to have a hearing virtually will be very
helpful. My guess is that when things return to
normal in-person hearings will be more popular, but
virtual hearings are here to stay.

hearings across two or more differing time zones
brings its own challenges. Perhaps, therefore, virtual
hearings will still be common, but for hearings with
shorter time estimates and minimal factual witness
evidence.

Here to stay?
As the saying goes, necessity is the mother of
invention. Courts and tribunals, both here in England
and internationally, have responded remarkably well
in short order to adapt to the challenges posed by
the COVID-19 pandemic. A question remains,
however: what role will virtual hearings play when
travel and contact restrictions are lifted?
It is possible that the judiciary will be in favour of
retaining virtual hearings as a means of accelerating
smaller cases through the Courts, and reserving inperson hearings for larger trials.
Indeed, one of the advantages of virtual hearings is
that it places less of a burden on the Courts or
arbitration venues for physical space to conduct
hearings. When coupled with its inherent flexibility,
the technology could become very attractive for
urgent hearings, such as injunctions.

Max Lemanski
Partner, London
T: +44 20 7809 2224
E: max.lemanski@shlegal.com

At the same time, however, it is arguable that virtual
hearings will never replace the “gold standard” of
live, in-person cross-examination of witnesses and
experts where, as mentioned, it is easier to get a
“read” on the witness.
People have praised the possible benefits of virtual
hearings in the fight against climate change and it’s
easy to see why: there is no need to fly all litigants,
witnesses and their respective legal teams to a
hearing venue. At the same time, with international
arbitration comes the likelihood of international time
zones, and the possibility of holding substantial

Simon Domin
Associate, London
T: +44 20 7809 2933
E: simon.domin@shlegal.com
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The "no show" absent respondents in International
Arbitration
Arbitration is based on an agreement and is a consensual process. However, it is not
uncommon for a claimant to face a respondent who absents itself from the arbitration for
various reasons; a deliberate decision to refuse to participate in the arbitration for tactical
reasons or where it ceases to exist. The former is by no means a new development, but with a
global pandemic and increasing company insolvencies, we are likely to see more and more
instances of respondents refusing to participate in arbitrations.
Bearing in mind that the aim of the claimant is to achieve an enforceable award, what
practical steps can it take to protect its position when faced with this refusal, what are the
relevant considerations for a tribunal, and what impact can this have on enforceability of an
award?
Practical Steps
There is no remedy available in arbitration
equivalent to default judgment in court proceedings.
The claimant is still expected to prove its case
against a respondent. It can look to do so by
documents alone or look at a more limited hearing.
However, before that stage, the tribunal needs to be
appointed and the required fees need to be paid. As
one would expect, an absent respondent will not pay
its share of the fees required by arbitral institutions
and the claimant will be on the hook for both its
share and that of the absent respondent.
The English Arbitration Act 1996 (“AA”) provides for
the default provisions for the appointment of an
arbitrator where there is no response; (see s. 1618). Similarly, the arbitration rules provide for
default mechanisms; for example the LCIA1 (Article
2), ICC2 (Article 6), the UNCITRAL Rules (Article 4)
and the LMAA.3 The failure to give proper notice of
the appointment of an arbitrator is a recognised
reason to refuse recognition and enforcement under
the terms of the New York Convention 1958. The
claimant needs to get this aspect right.
Following the notification theme, the claimant needs
to ensure it does its part in terms of notifying the
absent respondent of the proceedings. This comes
with an added cost of couriering documents and
ensuring there are accurate and up-to-date written
records kept of those communications. This
responsibility continues for the duration of the
proceedings. A “belt and braces” approach would be
sensible.
With respect to evidence, the claimant ought to
present its case as fully as possible whilst also
addressing any potential defences to its case. This
1
2
3

London Court of International Arbitration 2020 Rules
International Chamber of Commerce 2021 Rules
London Maritime Arbitrators Association 2017 Rules

may seem odd, but the absence of a respondent
does place a somewhat heavier burden on the
claimant to demonstrate there has been due process.
The recent decision of Duferco SA v CVG
Ferrominera Orinoco CA4 is analogous even though it
is court proceedings and not arbitration. There the
defendant failed to file an acknowledgment of service
or defence. It was found that the defendant was
properly served and was aware of the claim, but
declined the opportunity to defend. In order to
obtain an enforceable judgment on the merits, the
claimant sought leave for and was granted
permission to seek summary judgment and was then
required to advance and prove its case fully and
address the potential defences available to the
absent respondent.
Claimants will need to be patient as tribunals will still
be expected to allow periods of time for the absent
respondent to respond and/or serve pleadings.
Although this may cause delays, it limits the scope
for an absent respondent to argue (at the
enforcement of an award stage) that it was denied
the opportunity to present its case.
Beware of s. 72 of the AA which gives the absent
respondent the right to challenge an award and to
question, by court proceedings, the validity of the
arbitration, the constitution of the tribunal, the
nature of the matters submitted to arbitration and
whether those matters were in keeping with the
arbitration agreement.
The “Dallah principle” is a noteworthy reminder. The
Supreme Court in Dallah Estate and Tourism Holding
Company v The Ministry of Religious Affairs,
Government of Pakistan5 upheld the principle that a
party who has taken no part in arbitration would be
4
5

2021 3 WLUK 104
[2010] UKSC 46
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given the opportunity to challenge the tribunal’s
jurisdiction at the enforcement of the award stage,
applying s. 72 of the AA. Hence, the claimant must
continue to ensure throughout the proceedings that
there has been due process to withstand such
challenges.

the United Nations Convention on the Law of the Sea
which did not prevent proceedings if there was nonparticipation by a respondent. The tribunal continued
the proceedings but took the following key steps,
which it cited in its award:
•

Ensured that all communications and materials
submitted in the arbitration were promptly
delivered both electronically and physically to the
respondent.

•

Granted the respondent adequate time to submit
responses to the written pleadings.

•

Provided the respondent with adequate notice of
procedural meetings and the hearing.

•

Promptly provided the respondent with copies of
recordings and/or transcripts of procedural
meetings and the hearing.

•

Reiterated the respondent’s right to participate in
the proceedings at any stage.

Relevant Considerations for a Tribunal
Unless agreed otherwise, the arbitrators have an
inherent power to continue the proceedings in the
absence of the respondent. Section 41 of the AA
provides:
“If without showing sufficient cause a party (a)fails
to attend or be represented at an oral hearing of
which due notice was given, or (b)where matters are
to be dealt with in writing, fails after due notice to
submit written evidence or make written
submissions ,the tribunal may continue the
proceedings in the absence of that party or, as the
case may be, without any written evidence or
submissions on his behalf, and may make an award
on the basis of the evidence before it”.

Similar rules exist in other arbitral institutions as
cited earlier in this article.
The key consideration for any tribunal is to ensure it
publishes a valid and enforceable award when
dealing with an absent respondent.
In 2016, the Chartered Institute of Arbitrators
published guidance on “Party Non-Participation” for
tribunals (“the CIAarb Guidance”). It addresses
scenarios where a party never takes any steps in an
arbitration and where it has initially participated but
ceases to do so at a later stage. According to the
CIArb Guidance, at the outset, the tribunal should
satisfy itself that:
•

The claimant has a prima facie case.

•

All parties are properly notified of the proceedings
and that the non-participating party has no
acceptable excuse for its non-participation.

•

It has the required jurisdiction.

•

All parties have been given a fair opportunity to
present their case.

•

It recites in any final award any efforts made to
include the absent respondent in the proceedings.

In the “Arctic Sunrise”,6 the respondent (Russia) did
not participate in the arbitration brought by the
Netherlands at any stage. It submitted no pleadings
and failed to attend the hearing or pay any of the
funds requested by the tribunal towards the cost of
the arbitration. The proceedings were brought under

It was certainly acknowledged by the tribunal in its
award that the respondent’s non-participation made
the tribunal’s task more challenging than usual. We
would agree that it is certainly a balancing act to
ensure the arbitration proceeds in a timely manner
whilst ensuring the absent respondent is afforded an
opportunity to present its case at every stage of the
proceedings.
Impact on Enforcement
Having spent significant sums on lawyers’ and
tribunal’s fees, a successful claimant in an arbitration
naturally wants to know that it has obtained a valid
and enforceable award under the Convention on the
Recognition and Enforcement of Foreign Arbitral
Awards (“the New York Convention”).
A common procedural ground for challenge is that
the absent respondent did not have a "reasonable
opportunity" to present its case. It is therefore
imperative that the claimant and the tribunal take
every possible step to ensure there is no basis for
any such challenge. It would be sensible and good
practice to adopt the principles outlined in the CIArb
Guidance and the Arctic Sunrise.
Conclusion
There is certainly no one size fits all approach. Useful
tips for a claimant include:
•

A no-show respondent is not an “open goal” by
any stretch!

Arctic Sunrise arbitration (Neth. v. Russ), ITLOS Case No. 22,
PCA Case No. 2014-02, Award on the Merits 14 August 2015
https://pca-cpa.org/en/cases/21/
6
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•

A very cautious approach is required and a
claimant must be mindful of all the procedural
pitfalls created by a no-show respondent.

•

The objective is to obtain an enforceable award
“immune” from challenge. A futile award obtained
at expense serves no claimant’s interest.

•

Always monitor the proceedings to ensure due
process is met.

•

Be mindful of the reason for the no-show; it may
be tactical and deliberate. Complications may
arise where the respondent is insolvent in a
foreign jurisdiction or where the respondent
ceases to exist as a legal entity.

Much will depend on the applicable arbitration rules
and the jurisdiction in which the absent respondent
is based. Whilst it may create procedural and cost
headaches for the claimant, adopting the guidance
set out in this article will help to ensure that any
award obtained in its favour is valid and enforceable.

Peter Bennett
Partner, London
T +44 20 7809 2665
E: peter.bennett@shlegal.com

Neila Cheeks
Senior Associate, London
T: +44 20 7081 4192
E: neila.cheeks@shlegal.com
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MAC Clauses – are they required in commodity contracts?
Travelport Limited v WEX Inc1 is the first reported
decision of a material adverse event clause
triggered by the COVID pandemic. With the major
downturn in international business following the
pandemic, parties have turned their attention to
material adverse change ("MAC") or material
adverse event ("MAE") clauses to terminate
problematic agreements.
Traditionally MAC/MAE clauses have been found in
financing agreements, but they are also used
extensively in SPAs for assets and businesses (as in
Travelport) and are attractive clauses where there is
a time lag between the agreement itself and
completion. They also appear in particular long-term
commodity contracts, most likely at the request of
the financial institutions supporting the trades,
although many spot commodity contracts also now
include a form of a MAC/MAE clause. The question
then posed by those dealing with commodity
contracts is whether MAC/MAE clauses are really
required, and if they are, should they come with a
"handle with care!" health-warning?
Interpretation of MAC/MAE clauses
MAC/MAE clauses come in different forms. In
Travelport the MAE was complex. It was taken from
a US law precedent and contained (a) the definition
of an MAE, (b) a "carve-out" to that definition
which, if applicable, excluded reliance on the clause,
and (c) an exception to the carve-out which, if
applicable, brought the clause back into play. While
the usual position is for the burden of proof to rest
with the party seeking to rely on the clause, in
Travelport the clause was more complex. There, the
buyer was relying on the MAC/MAE clause, the seller
then had the burden of proving that the relevant
event fell within the carve-out to a defined MAE,
following which the buyer (who was relying on the
MAE clause) had the burden of proving that the
carve-out exception applied. Clarity in the drafting is
a key element as we shall see.

Grupo Hotelro Urvasco SA v Carey Value Added S,2
together provide useful commentary on the
principles of interpretation of MAC/MAE clauses:
1

The burden of proving a MAC/MAE is on the
party relying upon the clause and identifying the
party can be straightforward in the simpler
MAC/MAE clauses. In a financing document it
would invariably be the lender. In SCoTA it is
the party relying upon the clause looking to
terminate the agreement. In Travelport, where
the clause was complex, it was the buyer
(seeking to rely upon the original MAC/MAE
definition, but also the carve-out exception in
order to rely on the MAE clause).

2

The normal rules of interpretation of contract
apply and there is no special principle of
contractual interpretation such as the contra
proferentem rule.

3

What is the precise wording of the clause?

3.1

What is meant by “material”, “adverse”,
“change” or “effect”?

3.2

On whom does the burden lie?

3.3

How are those comparators and
qualifications that need to be satisfied as
part of the MAC/MAE defined and how is this
to be assessed?

3.4

Over what period is the alleged MAC/MAE to
have occurred and what evidence is required
to prove it?

3.5

What is the decision making process and
what does the MAC/MAE clause require a
party to do before any rights triggered by a
MAC/MAE clause can be exercised? This
depends on the wording of the clause, which
may introduce an element of discretion and
decision-making.
For example, SCoTA only permits reliance on
the clause where there is "a material
adverse change … so that in the reasonable
opinion of the other Party (exercising good
faith) the ability of the Party … to perform its
obligations … becomes materially impaired".
Care is required as this MAC/MAE clause
introduces requirements of "discretion" and
"good faith" as part of the decision making
process before a party can rely upon it. See
also Torre Asset Funding Ltd v Royal Bank of
Scotland3 and Cukurova Finance
International v Alfa Telecom Turkey.4

Nothing prevents the parties from creating their own
definition of what constitutes a MAC/MAE. An
example from the commodity market is the
Standard Coal Trading Agreement ("SCoTA") which
defines the MAC but provides (in the SCoTA Master
Agreement) the ability of parties to elect an
amendment to that definition through a "Definition
Replacement" and any "Additional Events" from a
selection of four options.
Although each MAC/MAE clause must be looked at
individually, Travelport and an earlier decision of
1
2

[2020] EWHC 2670.
[2013] EWHC 1039.

3
4

[2013] EWHC 2670.
[2016] AC 293.
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The risk is always that if a party wrongfully
terminates a contract relying on a MAC/MAE clause
then unless otherwise provided for in the
agreement, that party could be treated as in
repudiatory breach of contract and be liable in
damages to its counterparty.

concerned, while insolvency itself is not a
ground for treating a counterparty as being
in repudiatory breach of a contract (unless
of course the contract provides otherwise),
the impact of an insolvency may permit a
seller or buyer to exercise remedies; failure
by a buyer to open a letter of credit may be
treated as a repudiatory breach, for
example.

So are MAC/MAE clauses necessary in
commodity contracts?
We think not. The importance of a MAC/MAE clause
in a contract to sell or buy a commodity with a
market value is somewhat less than in pure financial
and derivative contracts, and in cases like
Travelport, which involved a large financial
commitment to purchase a large illiquid asset such
as a business, for the following reasons:
•

•

•

•

Whilst there are material changes or events
that meet the definition in a MAC/MAE and
affect a buyer or seller’s financial status,
they may not adversely affect the ability of
either party to perform the contract in
terms of delivering and taking delivery of
the commodity.
Although the commodity’s market value
may change, that is an inherent market
risk and not a ground to rely upon a
MAC/MAE clause. The position may be
different if a buyer was obligated to make a
pre-payment to a seller and where such a
"change" or "event" would affect the ability
of a seller to repay the pre-payment and/or
produce and deliver the commodity against
which the pre-payment was made. In
short, it is not the status of business which
necessarily counts, but the ability to deliver
and take delivery and pay for the
commodity.
Using a MAC/MAE clause in addressing
problems under a commodity contract is
like using a sledgehammer to crack a nut.
The issues faced are questions of failing to
deliver/take delivery, quality, force
majeure, price and payment, and rejection.
All these issues are frequently addressed
by the common law or Sale of Goods Act
1979. Questions of payment are addressed
by an action for damages, and/or a claim
on the price.

•

Insolvency of the buyer can also be
addressed via the statutory remedies under
the Sale of Goods Act 1979 (i.e. stoppage
in transit, lien on goods, right of resale).
There is the fact that an unpaid seller may
still be the lawful holder of the bill of lading
and entitled to constructive possession of a
cargo not yet delivered and discharged or,
if discharged, discharged and delivered to
the wrong party.

•

The contract may provide for other
remedies where a seller or buyer is in
default of contract, including a MAC/MAE if
so defined. This may include the right to
suspend deliveries or to take delivery.

Finally, a cautionary note. A buyer wishing to rely
upon a MAC/MAE clause but where the commodity
can still be delivered or delivery taken needs to
consider whether doing so causes more of an
impediment to performance than would otherwise
be the case.

Peter Bennett
Partner, London
T +44 20 7809 2665
E: peter.bennett@shlegal.com

Perhaps most significantly, where questions
of insolvency of a seller or buyer are
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Help, my buyer is insolvent! The unpaid seller's rights
against the goods
A series of high-profile insolvencies in 2020 caused by the coronavirus pandemic, oil price
crash and allegations of fraudulent activity has brought to the forefront the question of a
seller's rights over goods when they are in transit to an insolvent buyer. While the seller might
have a claim in damages or for the price, such claims will be unsecured and therefore of little
to no value against an insolvent buyer.
We therefore consider in this article an unpaid seller's common law rights against the goods
themselves under the Sale of Goods Act 1979 ("the Act") including the interplay of those
rights with each of the sale contract and the recent changes to UK insolvency law.
The remedies under the Act
The rights of the unpaid seller are summarised at
s.39 of the Act as:
a)

right to exercise a lien or withhold delivery;

b)

right to stop goods in transit; and/or

c)

right of resale.

A "seller" includes an agent who either indorses the
bill of lading or is himself directly responsible for
payment. A seller is "unpaid" when either (a) the
whole of the price has not been paid or tendered; or
(b) the condition under a payment instrument has
not been met (i.e. a dishonoured letter of credit) or
the buyer has become insolvent.

In both cases the seller must have actual possession
of the goods.
Where there is a contract for the sale of a specified
quantity of goods by instalments, it will be
presumed to be an indivisible (or entire) contract so
that the seller may exercise its lien over any part of
the goods not yet delivered if any part of the total
price is unpaid.
If, however, there are to be separate deliveries with
a separate payment for each delivery then each
delivery will be treated for the purposes of the
seller’s lien as if it were a separate contract, with
the result that the lien can be exercised only over
goods forming part of an instalment which has not
been paid for.

Insolvency
Buyer insolvency is the only ground on which an
unpaid seller can stop the goods in transit and is
one of three grounds for exercising a lien or
withholding delivery of the goods.
The relevant test for insolvency is contained in
s.61(4) of the Act, which provides:
"A person is deemed to be insolvent within the
meaning of this Act if he has either ceased to pay
his debts in the ordinary course of business or he
cannot pay his debts as they become due"
This is a question of fact and evidence and a seller
should not act on mere suspicion of insolvency, nor
should it be tempted to rely on the definition of
insolvency in the sale contract, which is irrelevant in
this context. If the buyer is insolvent, the unpaid
seller can exercise its rights immediately and does
not have to wait until payment becomes due.
The right to a lien or to withhold delivery
An unpaid seller has the right to exercise a lien over
the goods or, alternatively, a right to withhold
delivery of them, until the price is paid or tendered.

Reserving the right of disposal
Since a right to a lien relies on possession, it will be
lost if a seller parts with (actual or constructive)
possession of the goods without reserving the right
of disposal.
The starting point for determining whether a right of
disposal has been retained is that property passes
when intended to pass. So, where the bill of lading
is deliverable to the order of the seller or its agent
and is only endorsed to the buyer on payment, the
13
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presumption is that the right of disposal is reserved
until payment is made.
However, the right of disposal can still be reserved
where the bill of lading is made out to the order of
(or endorsed to) the buyer. Examples of this are if a
seller sends such a bill to its own agent with
instructions to deliver it up to the buyer only against
payment, or if it retains the bill itself until some
condition is fulfilled by the buyer.
The right might also be waived in any number of
fact-specific circumstances, including if a seller deals
with the goods in a way which is inconsistent with
the lien, such as taking security for the price in
exchange for the goods or agreeing to a wrongful
re-sale of the goods.
The right of stoppage in transit
The right to stop the goods in transit is only
available where the buyer is insolvent.
The seller must take actual possession or give notice
to the carrier that the goods should not be delivered
to the buyer. The goods stopped can then be
retained against the purchase price. The seller
should be aware, however, that the carrier will also
have a lien over the goods for unpaid freight, which
will take priority over the seller's lien and will have
to be discharged before the seller can take any
further action.

wrongful then the buyer may have a claim in
damages against the seller for repudiatory breach of
contract.
The effect of sub-sale by buyer
A seller's right to exercise a lien, withhold delivery,
or stop the goods in transit is not affected if the
buyer completes a sub-sale of the goods.
An important exception to this is where the buyer
lawfully transfers the bill of lading to a sub-buyer or
pledgee who takes it in good faith and for valuable
consideration, in which case the seller's right is lost
or (in the case of a pledge) made subject to that of
the pledgee.
Impact of changes to UK insolvency law
The unpaid seller should consider whether it is
restricted from exercising the remedies under the
Act by virtue of UK insolvency law, including the
changes recently introduced by the Corporate
Insolvency & Governance Act 2020 ("CIGA"). The
three main, permanent changes are:
a) restriction on the rights of a party to
terminate or do "any other thing" under a
contract for the supply of goods and services
in the event of counterparty insolvency
(although note that certain "commodities
contracts" are excluded from this restriction,
as to which see our previous article);
b) 20 (extendable to 40) day moratorium
procedure for distressed but viable
companies; and
c) pre-insolvency rescue and restructuring
regime.

The right of re-sale by seller
The seller has the right to resell the goods and pass
a good title to a new buyer if: (a) it has retained
property in them; (b) property has transferred to
the buyer but it nevertheless retains physical
possession of them; and/or (c) it has validly
exercised its right to a lien or stoppage in transit.

If CIGA applies1 then timing will be crucial where the
unpaid seller is looking to exercise its rights against
the goods. This is because CIGA prevents a seller
from doing "any other thing" (which would include
exercising a lien or stoppage) once the buyer has
entered an insolvency period. Similarly, security
(i.e. a lien) cannot be enforced during a
moratorium. Therefore, the seller may have a very
short period of time in which to exercise its
remedies under the Act, being after the buyer has
become insolvent within the definition in the Act,
but before it has entered into an insolvency period
under CIGA.
Interplay with contractual remedies

The sale contract will be terminated on resale.
However, the fact that the seller has passed good
title to a new buyer does not automatically mean
that the resale was permitted. If the resale was

The remedies available under the Act arise by
operation of the law but can be excluded or
supplemented by the express agreement of the
parties in the sale contract.

CIGA will apply if the insolvent buyer is registered in or has
a sufficient connection with England or Wales, or if it receives
an order from the English Courts recognising foreign collective

proceedings under the Cross-Border Insolvency Regulations
2006.

1
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Most standard form commodity contracts include
terms that entitle the seller to terminate or suspend
deliveries if the buyer defaults in a prescribed way,
including insolvency. The rights and remedies will
differ from contract to contract and should be
considered carefully. GAFTA (the Grain & Feed Trade
Association), for example, permits the nondefaulting party to close out the contract upon the
occurrence of a defined insolvency event and
prescribes how the settlement price is to be
calculated. Absent a complete contractual code for
calculating loss, the seller will be entitled either to
common law damages or an action for the price.

Help, my buyer is insolvent!
The unpaid seller should always act with speed but
not in haste. The remedies under the Act are
important weapons but should be considered
together with the contractual provisions and
exercised with extreme caution, not least because
getting it wrong could expose a seller to a claim by
the buyer for losses suffered not only in relation to
the goods but also under a sub-sale and/or
charterparty. Finally, prevention is better than cure,
so sellers should consider obtaining security (e.g. a
parent company guarantee) and retaining rights of
disposal through the bills of lading.

Retention of title ("RoT") clauses, which provide that
ownership of goods delivered does not pass until
payment is made, can also be an important tool for
sellers in the event of an insolvency. However,
sellers should be aware that:
a) UK insolvency law prohibits the enforcement
of RoT clauses during an administration or
during the newly introduced moratorium;
b) RoT clauses are difficult to enforce where
goods are mixed or co-mingled with other
goods such that it becomes difficult, if not
impossible, to identify over which goods the
seller has retained title; and
c) some jurisdictions may not recognise a right
of retention of title in the context of an
insolvency.

Emma Skakle
Partner, London
T +44 20 7809 2335
E: emma.skakle@shlegal.com

Jonathan Spearing
Partner, London
T +44 20 7809 2228
E: jonathan.spearing@shlegal.com

15

COMMODITIES IN FOCUS EDITION 10

Enforcement of EU judgments post Brexit: an
exclusivity conundrum
Although the UK/EU Trade and Cooperation Agreement contains provisions relating to co-operation in
criminal matters, there was no mention of co-operation in civil and commercial matters.
In some areas, such as choice of governing law, it has been possible to transpose the EU provisions into
English law with little amendment required. However, the situation in relation to jurisdiction and
enforcement of judgments is not so straightforward. Although the Lugano Convention 2007 would go
a long way to replace the provisions of the Recast Brussels Regulation, accession to that agreement in
its own right needs to be approved by all parties to the Convention. Switzerland, Norway and Iceland
have given their support, but not the EU or Denmark.
Unless and until approval is given for the UK to join the Lugano Convention, jurisdiction and enforcement
is governed by one of a number of possibilities including the Hague Choice of Court Convention 2005,
common law and the Foreign Proceedings (Reciprocal Enforcement) Act 1933.
Richard Gwynne has taken a detailed look at the issues. Click here to read his article in full.

Richard Gwynne

Joanne Champkins

Partner, London

Senior associate, London

T: +44 20 7809 2321
M: richard.gwynne@shlegal.com

T: +44 20 7809 2623
M: joanne.champkins@shlegal.com
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Our podcasts
Commodities in Focus Podcast
Hosted by members of Stephenson Harwood’s leading commodities team, our new podcast
series complements and draws on themes and topics from our Commodities in Focus
Bulletin, the latest edition of which can be accessed here.
In our opening episode, London partners Emma Skakle and Ian Benjamin discussed the
new UK insolvency laws and how they might affect those involved in the sale, purchase
and transportation of commodities.
In our second and most recent episode, London partners Jonathan Spearing and Emma Skakle and marine
director, Rod Johnson discuss fuel flashpoints, including; what a flashpoint is, why it matters, the issues
and risks facing charterers and finally, what can be done to mitigate those risks.
To listen to our podcasts, click here.
Subscribe to our podcast series on iTunes or Spotify.

Emma Skakle
Partner

Ian Benjamin
Partner

T: +44 20 7809 2335

T: +44 20 7809 2286

E: emma.skakle@

E: ian.benjamin@

shlegal.com

shlegal.com

Jonathan Spearing
Partner

Rod Johnson
Marine Director

T: +44 20 7809 2228

T: +44 20 7809 2287

E: jonathan.spearing@

E: roderick.johnson@

shlegal.com

shlegal.com

17

COMMODITIES IN FOCUS EDITION 10

Finance Litigation podcast series
Hosted by members of Stephenson Harwood’s leading finance litigation team, our finance
litigation podcast series looks at some of the key themes emerging in financial disputes over
the last 12 months.
Click here to listen to our latest edition, in which partner Donna Newman introduces talks
covering the following four key topics:
1
2
3
4

–
–
–
–

ISDA Master Agreements
Mis-selling and misrepresentation - the key principles and an update
Default and enforcement – issues to consider
Civil claims under Section 138
Donna Newman
Partner
T: +44 20 7809 2357
E: donna.newman@
shlegal.com
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In the news
Gaftaworld – The impact of the Corporate Insolvency and Governance Act 2020 ("CIGA") on the
Commodities industries
Partner, Emma Skakle and associate, Caroline Pennington de Rodriguez Sanchez were published in last
month's Gaftaworld. To read their full article on CIGA and the impact on the commodities industries, click
here.
Two day SCoTA introductory course
Partners, Peter Bennett FCIArb and Emma Skakle, and senior associates Neila
Cheeks and David Brown, alongside globalCOAL, delivered a two day SCoTA
introductory course. Aimed at professionals from power utilities, coal consuming
industries, integrated steel mills, coke producers, trading houses, financial
institutions and others in the supply chain, the sessions focused on the
fundamentals of SCoTA – the widely used coal trading agreement – for the
thermal and met coal markets.
INTERTANKO Guide to LNG Chartering
Stuart Beadnall, a partner in the marine and international trade team, has co-authored
INTERTANKO’s Guide to LNG Chartering with fellow LNG expert, David Chapman of
GasLog.
This Guide has been developed to provide readers with an overview of the commercial
and legal aspects of the carriage of liquefied natural gas (LNG) by sea. Vessel
inspections and LNG STS operations are covered in the context of relevant contractual
clauses. The book assumes an understanding of oil tanker principles and charterparty
terms, but lays out the intricacies of gas chartering to those seeking a deeper understanding of the subject.
To purchase a copy of the book please click here.

Firm named one of Singapore’s best law firms
The firm has been named one of ‘Singapore’s Best Law Firms
2021’ by The Straits Times, Singapore's flagship daily
broadsheet newspaper. It was recommended for ‘Maritime Law’
in the inaugural rankings.
The Straits Times, alongside international market researcher Statista, conducted a survey to identify
Singapore's best law firms in 15 different areas of legal practice. These areas range from banking and
finance law to civil dispute resolution. The results are based on more than 10,000 recommendations from
over 4,000 lawyers, clients and colleagues.
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Get in touch
If there is a topic or area that you would like us to cover in future editions, or if you have feedback or
comments, please get in touch by email (jonathan.spearing@shlegal.com) or telephone (+44 20 7809 2228).

Previous editions of Commodities in Focus
Commodities in Focus Edition 1
http://www.shlegal.com/flipbook/commodities-in-focus-edition-1-2017/

Commodities in Focus Edition 2
http://www.shlegal.com/flipbook/commodities-in-focus-edition-2-2017/

Commodities in Focus Edition 3
http://www.shlegal.com/flipbook/commodities-in-focus-edition-3-2017/

Commodities in Focus Edition 4
http://www.shlegal.com/flipbook/commodities-in-focus-edition-4-2018

Commodities in Focus Edition 5
https://www.shlegal.com/insights/commodities-in-focus---edition-5-2019

Commodities in Focus Edition 6
https://www.shlegal.com/insights/commodities-in-focus---edition-6-2019

Commodities in Focus Edition 7
https://www.shlegal.com/news/commodities-in-focus---edition-7-2019
Commodities in Focus Edition 8
https://www.shlegal.com/flipbook/commodities-in-focus-edition-8-2020/
Commodities in Focus Edition 9
https://www.shlegal.com/insights/commodities-in-focus---edition-9-2020

For those clients interested in the LNG and floating production industry we also produce the following
publications:
Well Heeled Edition 1
http://www.shlegal.com/flipbook/well-heeled-edition-1-2016
Well Heeled Edition 2
http://www.shlegal.com/flipbook/well-heeled-edition-2-2016
Well Heeled Edition 3
http://www.shlegal.com/flipbook/well-heeled-edition-3-2017
Well Heeled Edition 4
https://www.shlegal.com/flipbook/well-heeled-edition-4-2018/
Well Connected Edition 1
https://www.shlegal.com/docs/default-source/news-insights-documents/well-connected---edition-1--2019.pdf
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Well Connected Edition 2
https://www.shlegal.com/docs/default-source/news-insights-documents/well-connected-2-october-2019.pdf
Well Connected Edition 3
https://www.shlegal.com/docs/default-source/news-insights-documents/well-connected-3_spring2020.pdf?sfvrsn=14a5ec5b_2
Well Connected Edition 4
https://www.offshoreenergylaw.com/sites/default/files/pdf/Well%20Connected_Final_offshore%20hub.pdf

Disclaimer
© Stephenson Harwood 2021. Information contained in this document should not be applied to any set of facts
without seeking legal advice. Any reference to Stephenson Harwood in this document means Stephenson
Harwood LLP and/or its affiliated undertakings. Any reference to a partner is used to refer to a member of
Stephenson Harwood LLP.
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