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Introduction

 

 

  

Editor, Jonathan Spearing and Co-Editor, Rebecca Crookenden 

Welcome to the eleventh edition of Commodities in Focus 

(CIF); our bulletin for clients engaged in the production, 

trading, carriage, storage and financing of commodities.  

It is now clear that we will be living with COVID-19 and its 

after-effects in some form or other for many years to come, 

with many of the effects once considered temporary now 

influencing innovation, policy and (arguably) markets.  

We start with a commercial look at the possibility of a 

commodities super-cycle. Although this has been touted in the 

financial press, you will see that our commercial contacts are 

rather more sceptical.  

Elsewhere we look at the prospect of e-bills of lading becoming 

incorporated into English law, issues with force majeure in 

times of political unrest, and what the newly-announced UK 

freeports might mean for international trade. We conclude with 

a summary of recent legal developments in the commodities 

space.  

We hope that you find this bulletin both useful and interesting. 

If you have any comments or would like to learn more on any 

topic, please get in touch.  

E: jonathan.spearing@shlegal.com 

T: +44 20 7809 2228 

“Outstanding client-focused and with a very 

deep level of knowledge in this area.” 

Legal 500 UK 2019 

mailto:jonathan.spearing@shlegal.com
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The commodity supercycle – fact or fiction 
 

Since the start of 2021, the financial press and certain corners of the trade press have been 
speculating about whether we are at the beginning of a new commodities supercycle. Opinions 

from those in the industry that experience market fluctuations first-hand have, however, been 
in relatively short supply.  

We spoke to a trader of soft commodities and to Steven Spencer ("SS"), a trader of metals 

and other commodities with 50 years' experience, to ask if there was any substance to the 
hype. 

 

What is a commodities supercycle? 

At its most basic, a supercycle is a prolonged trend 

upwards in commodity prices across the board, most 

commonly caused by a structural change in global 

demand. 

When have they happened previously? 

The most recent example was in the early 2000s 

with the arrival of China as a global player investing 

in tech and infrastructure. Prior to that, the best 

examples were in the late 19th century (following 

industrialisation of the US) and in the 1950s, post-

war.  

What has caused them in the past? 

SS's view is that they tend to occur in periods of 

very low interest rates when there are also fears of 

imminent inflation. Long periods of underinvestment 

in infrastructure, such as mining or oil exploration, 

when met by an economic boom, as in the recovery 

period of the 2000s, can also produce a supercycle 

as demand outstrips supply. 

Our softs trader agrees that the driving force for any 

price rise is classic demand/supply economics: where 

supply is low and demand is high, prices are likely to 

rise.  

 

Why are people talking about one now? 

There is debate about whether people are talking 

about one as fact/prediction or whether it is wishful 

thinking for industries feeling the effects of 2020. 

Neither of our traders is convinced that a supercycle 

is likely, more that COVID-19 has led to a year or so 

of abnormal supply and demand that will even out in 

the medium term.  

COVID-19 has led to a consolidation of players in 

many markets, but this is likely to have an effect in 

the short term only, as they adapt to increased 

demand.  

In terms of agricultural commodities, from a 

practical perspective fewer people have been able to 

get into the field to cultivate the crops. In addition, 

the global population is increasing year on year, 

leading to increased demand: a trend that is unlikely 

to abate. Our softs trader predicts areas of 

innovation such as edible insects as a means to 

satisfy the additional protein requirements of a 

growing population.  

To what extent is the hype linked to the tech 

revolution and/or environmental issues? 

SS's view is that while technology would affect prices 

for rare earth metals and rare metal alloys, which 

are commonly used in fuel cell technology, consumer 

electronics, medical devices and defence systems, 

the picture may be somewhat different for other raw 

materials. As technology improves, raw materials 

can be used more efficiently, giving you more "bang 

for your buck" and resulting in a drop in demand. 

Similarly, as the price of one raw material goes up, 

the markets will find alternatives. An example of this 

is the use of aluminium power cables as a substitute 

for copper when the price of copper is too high; 

aluminium core, steel reinforced (ACSR) being an 

effective price and weight substitute for copper. In 

other words, there is a marked based price-capping 

effect. The longer that sustained high prices persist, 

concludes SS, the greater the move to substitution. 

Like oil, where high oil prices helped accelerate the 

move to hybrid and electric cars (which incidentally 

use more copper …).  

On the environmental side, for agricultural 

commodities, extremes of temperature that are 

increasingly prevalent mean that crops are more 

susceptible to potential failures and shortages of 

supply, again driving prices up. As for "green 
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technology", SS points out that it would tend to 

mitigate against demand for fossil fuels and some 

metals.  

If there was to be a supercycle, would it be 

across all commodities classes? 

From the demand side, our softs trader used as an 

example the loss of a third of pig livestock in China 

caused by the outbreak of African swine fever in 

2019/20. As the world's biggest buyer of soft 

commodities, China restocking that pig shortage is 

likely to lead to a surge in demand for feed (e.g. 

corn, soybeans) but only temporarily.  

However, SS cautions that expectations that China 

will pay above market value for commodities, 

feedstocks or otherwise, should be tempered. A 

policy paper has been recently released making clear 

that it will not be buying as much metal as had 

previously been anticipated, as processing costs are 

becoming too high. As a result, any anticipated price 

rises are unlikely to be as substantial or long term as 

some have predicted.  

What other trends can we expect to see? 

Both our traders agree that as the world recovers 

from the pandemic, and demand and supply even 

out after a year of stop/start production and trading, 

we are likely to see a series of small bubbles in the 

short to medium-term. However, these will be 

caused by temporary phenomena and are unlikely to 

lead to a sustained rise in prices and therefore a true 

supercycle.  

Their view is that, while prices are on the higher 

side, we may see an increase in investment in the 

production and distribution of commodities. Although 

the capital requirement is higher, the expense can 

be justified by virtue of the price of the end product.  

Although ways of transacting are certainly changing, 

our experts caution that taking this as a knee-jerk 

reaction to the pandemic and/or a sign of an 

impending supercycle is a misunderstanding of the 

economic forces at work. The global economy has 

been transforming for some time and the transition 

is better viewed as an evolution of tastes, rather 

than a wholesale adjustment in the demand for and 

supply of commodities across all classes.  

 

Conclusion 

While corners of the internet would have you believe 

that COVID-19 has seen a world shift that is likely to 

be matched by a radical change in mindset and, by 

extension, the demand and supply of commodities, 

those with day-to-day involvement see a different 

picture.   

What is clear is that the disruption of 2020 is far from 

over, and therefore the question is how each part of 

the industry adapts and progresses in the light of the 

challenges faced.  

With huge thanks to our contributing traders, not 

least for allowing us a moment to step away from 

the legal implications to discuss the practicalities 

facing many of our clients every day.  

 

Jonathan Spearing 
Partner, London 

T: +44 20 7809 2228 

E: jonathan.spearing@shlegal.com 

Rebecca Crookenden 
Senior associate, London 

T: +44 20 7809 2112 

E: rebecca.crookenden@shlegal.com 
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Electronic bills of lading – is their time now? 

 

 

Over the past couple of decades, many 

industries have come to rely increasingly on 
technology to enhance operations and 

improve productivity. However, the shipping 
and commodity industry has been slow to 
adapt to technological changes, to its 

detriment. Theoretically at least, many issues 
experienced during the course of the 

pandemic (delays in the arrival of paper bills 
of lading (BLs), difficulties in presenting due 
to closures of agents’ offices, vessel 

quarantines and restrictions imposed on 
human to human contact) might have been 

avoided if physical delivery had been 
conducted using electronic bills of lading 
(eBLs).   

The use of eBLs has been touted for years, 
without significant uptake, but changes are in 

progress. As of 24 March 2021 the 
International Group approved seven e-bill 
providers.1 This would suggest that trades 

using eBLs should become more widespread. 
However, the law hasn't kept up with the 

pace of change and is arguably limiting 
developments in this area. 

How do eBL systems replicate the functions of 

a BL? 

To overcome the current legal obstacles, most, if not 

all, eBL systems ask users to sign a multi-party 

contract to replicate the legal formalities behind a BL, 

commonly using attornment and novation to achieve 

 
1 essDOCS, Bolero, E-title, edoxOnline, WAVE, CargoX and 
TradeLens 

contractually an outcome that is analogous to an 

indorsement. 

However, applying ordinary principles, those 

contracts are only binding on the parties that sign up 

to them, which limits the usability of eBLs because 

the agreement cannot bind a third party non-user. 

As a result, where a party in the chain does not have 

access to the technology, or is signed up to a 

different system, a paper BL will still need to be 

issued, which somewhat negates the benefits of 

using an electronic system at all.  

Legal challenges to address 

The challenge with electronic transferable records 

("ETRs"), such as the eBL, has been the recognition 

of an authoritative copy and the transfer of rights 

accompanying the transfer of possession. Where the 

legal holder of a bill is conferred the right to physical 

delivery of goods, that holder wants the certainty 

that their rights are unique and that there isn’t a 

second holder with a competing claim to the same 

goods. However, electronic documents are by their 

very nature replicable, and the sending of a 

document (e.g. an email) is in fact a process of 

making a copy of the originating document 

elsewhere. 

Any law must, accordingly, address the requirements 

of functional equivalence, i.e. the electronic 

document must be:  

1 in writing;  

2 capable of being signed electronically;  

3 capable of being confirmed to be an 

authoritative copy;2 and 

2 i.e. it must be capable of being subject to control from the time 
of its creation to the time it ceases to have any effect or validity 
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4 capable of being held exclusively and for 

exclusive possession to be transferred.  

Where does the law stand globally? 

The current global proposition is the UNCITRAL 

model law on ETRs. Under the Model Law, ETRs have 

a functional equivalence to transferable documents 

or instruments. Although the Model Law was adopted 

in 2017, until this year only Bahrain had adopted it 

(in 2018), reflecting a reticence to modernise among 

those countries with long established norms and 

practices. 

However, in 2021 Bahrain was joined by the Abu 

Dhabi Global Market and in March 2021, 

significantly, Singapore's Electronic Transactions 

(Amendment) Bill came into effect, essentially 

adopting the Model Law on functional equivalence. 

Given the rivalry between England and Singapore, 

with each vying to be seen as the governing law of 

choice in sale contracts and their ancillary shipping 

contracts, it seems only a matter of time until 

English law follows suit.  

Currently, English law does not recognise 

"indorsement, delivery or other transfer" of a BL, sea 

waybill or ship's delivery order by way of an 

electronic system and therefore an eBL does not 

have the same function as a conventional BL.    

Developments in English law 

The position is, however, changing, with the 

government requesting an urgent review by the Law 

Commission so as to make recommendations to 

allow for the possession of trade documents in 

electronic form. The first consultation paper has 

recently been issued on that subject.3 The guiding 

principles are: 

1 adopting the least interventionist solution; 

2 technological neutrality; and 

3 international alignment. 

In addition, the Law Commission is clear that any 

legislation will be designed with a "keen awareness" 

of the Model Law, and will seek, as far as possible, to 

align the principles while being cognisant of the 

peculiarities of English law.  

It is important to note that the initial project is not 

all-encompassing. The documents that it is projected 

to consider are: 

(i) bills of exchange; 

(ii) promissory notes; 

(iii) bills of lading; 

(iv) ship’s delivery orders; 

(v) warehouse receipts; 

(vi) marine insurance policies; and 

(vii) cargo insurance certificates. 

Exceptions are sea waybills and air waybills, bearer 

bonds and other documents of title. In the next 

stage of the process, the Law Commission is seeking 

comments on its consultation paper and draft bill.4 

Watch this space … 

Final thoughts 

Aside from steps being taken, both in England and 

Wales and in other jurisdictions, one of the biggest 

barriers to widespread adoption is interoperability. 

Both buyers and sellers will want to ensure that 

whatever system they are using is either (1) the 

same as the system all other keys players are using; 

or (2) capable of communicating with other systems 

seamlessly. This requires high levels of co-operation 

among global players, to agree standards for e-

documents that allow different networks to 

understand them.    

This is a hurdle that a change in the law cannot 

necessarily address, but it is an essential step on the 

journey to ubiquity.  

 

 

 

  
 

whilst also retaining its integrity, with all information remaining 
complete and unaltered. 
3 https://www.lawcom.gov.uk/project/electronic-trade-documents/ 

4 Copy available:  Electronic-trade-documents-CP.pdf [see 
appendix 4] 

Rebecca Crookenden 
Senior associate, London 

T: +44 20 7809 2112 

E: rebecca.crookenden@shlegal.com 

https://s3-eu-west-2.amazonaws.com/lawcom-prod-storage-11jsxou24uy7q/uploads/2021/04/Electronic-trade-documents-CP.pdf
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Force majeure clauses in turbulent times

Introduction 

Force majeure (FM) clauses typically address 
circumstances outside a contracting party’s 

control that affect the ability to perform, and 
provide for the relevant obligations to be 

suspended and/or the contract to be 
cancelled.   

FM clauses have been the subject of 

considerable focus in the light of disruption 
arising from the pandemic.  An aspect that 

has received less attention is the application 
of FM clauses to political instability and civil 
unrest or conflict. There are, very sadly, 

numerous recent incidences of this, from riots 
in Washington DC and Northern Ireland to 

armed conflict in Nigeria and Mozambique. 

Force majeure clauses in commodities 

contracts 

FM clauses usually have two parts: (1) a list or 

description of triggering events; and (2) the 

operative provisions, setting out what a party must 

to do to rely on the clause and its effect when relied 

upon.  

In many of the widely-used standard terms, events 

in the nature of political instability and civil conflict 

or unrest are specifically listed in the FM clause as 

triggering events: 

• BP GTCs: “civil war, riots and revolutions” 

• FOSFA: “riots, civil commotion” 

• GAFTA (prevention of delivery/shipment clause): 

“hostilities” and “riot or civil commotion” 

• SAL (Sugar Association of London): “rebellion, 

insurrection, political… disturbances, civil 

commotion” 

An FM clause will often include "sweep-up" wording, 

for example the BP GTCs refer to "events such as 

[the listed triggering events], this enumeration not 

being exhaustive", and GAFTA refers to "any other 

event comprehended in the term force majeure". 

Such wording is usually interpreted subject to the 

eiusdem generis principle, meaning that a sweep-up 

phrase following a list of examples is generally 

limited to examples of the same type. In the 

example of the BP GTCs, the sweep-up wording 

would thus likely capture a major event of civil 

unrest, even if this could not strictly be described as 

a "civil war, riot or revolution".  

Some FM clauses do not list specific triggering 

events at all, and instead give only a general 

description of what constitutes force majeure. An 

example is the SCoTA (Standard Coal Trading 

Agreement) GTCs, which refer simply to “any event 

which affects or is likely to affect the ability… to 

perform”. 

The meaning of “riot” and “civil commotion” 

Amongst the terms most commonly used in FM 

clauses are "riot" and "civil commotion". 

What constitutes a “riot” is defined in English 

criminal law. The definition requires the involvement 

of at least three people with a common purpose, and 

the use of force or violence to accomplish that 

purpose, in a manner that would cause alarm. 

The meaning of “civil commotion” is discussed in 

case law relating to insurance policies. It is described 

as “tumult and violence on a large scale”, 

“disturbances” with “sufficient cohesion to prevent 

them from being the work of a mindless mob” and 

involving a “really substantial proportion of the 

populace”. 

It is possible that these meanings would be applied 

in the context of an FM clause in a commodity 

contract, on the question of whether a relevant 

triggering event had taken place.   

 

 

Principles applicable to force majeure clauses 

There is no general doctrine or precise definition of 

force majeure in English law. Whether a party can 

rely on an FM clause will therefore always depend on 

construing the words of the clause itself in the 

context of the facts of the case. Guiding principles 

include the following. 

• Words such as “prevented” do not cover a 

change in circumstances affecting a contract’s 

profitability or how easy it is to perform. What is 

needed is a physical or legal prevention of 

performance. 
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• Words such as “hindrance” on the other hand 

refer to performance becoming more difficult, 

but not impossible. Here too a change in a 

contract's profitability is in itself unlikely to be 

sufficient: a rise in the price of goods, arising as 

a result of war, was held not to be a hinderance 

to delivery (Tennants v Wilson). 

• If one means of performance is prevented or 

hindered, the party relying on the clause usually 

needs to show that there were no other modes 

of performance available, or at least no other 

reasonable ones. In sale of goods cases, the 

availability of alternative sources of supplies and 

methods of delivery are often particularly 

relevant. 

• There must be a causal connection with the 

triggering event, i.e. the triggering event must 

have the actual effect of preventing, hindering 

or delaying performance. A recent example is a 

case in which a party was unable to rely on the 

disruption caused to their business operations 

by the civil operation in Thailand, where they 

were unable to show that this had been the 

cause of their failure to perform (Triple Point 

Technology v PTT). 

Evidence and notices 

A party seeking to rely on an FM clause will have the 

burden of proving that its requirements have been 

met. It will be therefore be very important to gather 

any available evidence: (1) relating to the triggering 

event and its effect; and (2) to show that there were 

no other modes of performance available. For 

example, in the case of a seller with an obligation to 

deliver at a port in a place of civil unrest, this could 

be evidence to show both that discharge at the port 

was not physically possible (e.g. because the 

terminal had suspended operations) and that any 

other means of delivery, such as procuring 

contractually-compliant goods from a different 

source and transporting them by road, had been 

investigated and were not viable. 

Force majeure clauses often have prescriptive 

requirements as to notice(s) that must be served by 

the party relying on the clause. These should always 

be strictly complied with. Any failure to do so could 

deprive a party of the protection of the clause. 

Frustration 

A contract can be discharged on the grounds of 

frustration when an event renders it physically, 

legally or commercially impossible to perform, or 

changes an obligation into a radically different one 

from that undertaken when the contract was 

concluded.  Civil conflict or unrest is in principle 

capable of frustrating a contact, subject to the 

proviso that if an event is covered by a contract's FM 

clause then it is unlikely to also be capable of 

frustrating the contract. Taking the example of BP 

GTCs, an attempt is made to address this through 

the FM clause providing that "nothing in this Section 

shall be taken to limit or prevent the operation of… 

the doctrine of frustration…". 

That said, frustration will usually be a high bar to 

meet. In the sale of goods context, civil conflict or 

unrest may often result in increased cost or delay in 

performing an obligation, but such problems have (in 

the circumstances of the particular case) been held 

by the English court to be insufficient to frustrate a 

contract.  

Emma Skakle 
Partner, London 

T: +44 20 7809 2335 

E: emma.skakle@shlegal.com 

David Brown 
Senior associate, London 

T: +44 20 7809 2843 

E: david.brown@shlegal.com 
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UK Freeports in 2021: What are the benefits, 
opportunities and risks? 

 

Introduction  

In March 2021, the UK Government announced eight successful freeport bidders, 

namely Felixstowe, Teesside, East Midlands Airport, Humber, Liverpool, Plymouth, 
Solent and Thames.  

While the UK Government's announcement in March was a major milestone, this is only the 

start of the process for the successful bidders. The bidders are now required to (i) submit an 
outline business case; (ii) work with HM Treasury and HMRC to review and confirm the 

boundaries of the proposed tax sites prior to approval; and (iii) begin the HMRC-led 
authorisation process for operators to run customs sites and for businesses to operate within 

them.  

While this work by the successful bidders is going on in the background and we wait further 
clarifications from the UK Government about how this freeport model will work exactly, we 

look at some of the major benefits that businesses can avail of in the UK's latest freeport 
model.

The re-creation of freeports in the UK has been the 

subject of significant press attention since the 

commitment to freeports was included in the 2019 

Conservative Party Manifesto and furthermore when 

the freeport consultation was published in February 

2020.  

Seven free ports historically operated in the UK at 

various points between 1984 and 2012 but were 

ultimately discontinued. Many have therefore 

questioned whether or not freeports will actually 

bring all of the perceived benefits the UK 

Government claims freeports will this time round and 

are eagerly awaiting clarification on what exactly has 

changed from the last model of freeports. 

The UK Government has stressed that their latest 

model of freeports is superior and will succeed in 

creating national hubs for global trade and 

investment. 

 
1 Announced in the 2021 Budget 

The UK Government has outlined that there will be 

incentivised tax, customs, duties and planning for 

businesses located within a freeport. The UK 

Government has however not confirmed to date 

exactly how these incentives shall be implemented or 

provided much detail on the actual workings of such 

incentives.  

This article looks at some of the benefits and 

potential concerns that surround the UK 

Government's current UK freeport model. 

What has the Government changed in the 2021 

freeport model from the 1984 - 2012 freeport 

model? 

The UK Government's latest freeport model expands 

the original model in several facets, namely;  
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• The original freeport model captured businesses 

located only within UK port boundaries. The 

latest freeport model will capture businesses 

that are within the 45 km outer boundary of the 

relevant freeport therefore increasing the size 

and possibilities of the freeports considerably.  

• The original freeport model only offered customs 

benefits. There were no tax benefits to 

businesses located within the freeport. The 

latest freeport model will offer several tax 

incentives. The details surrounding the tax 

incentives have not been published but it is clear 

that there should be considerable savings 

available.  

• The original freeport model did not have any 

streamlined or fast-tracked planning permission 

process. The new freeport model will have 

optimised planning permission processes to 

increase the speed businesses can grow within 

the freeport.  

• The original freeport model did not get support 

from additional Government spending. The 

latest freeport model has confirmed £175 million 

expenditure to assist freeport development and 

growth.  

The Government acknowledges that the new freeport 

model requires a joined-up approach across the 

entire spectrum of stakeholders such as local 

authorities, ports and investors. Mr Sunak has also 

made it clear that the new freeports would operate 

under rules that made it “easier and cheaper” to do 

business. Whether or not this will actually be the 

case will only become clear when further information 

is published by the UK Government.  

International trade and taxation benefits 

Traditionally, freeports have offered protection from 

import/customs duties, excise duties and VAT and 

the new UK freeport model will be no exception. A 

freeport must have within its perimeter at least one 

designated “customs site” zone, where goods may 

be held and monitored without payment of duties 

and import VAT, as well as an area designated for 

temporary storage (for example it may be filled with 

Christmas stock that builds up during the year). 

Freeports should also be a convenient location for 

goods to be inspected or sorted before acceptance 

by the buyer or pending payment for the goods.  

It will of course be necessary for there to be strict 

controls of the inventory in the customs area and 

these will be policed by HMRC and by Border Force. 

Although it seems clear that the policy is to enable 

duties to be deferred on goods that are destined for 

the mainland and to enable goods to be re-exported 

without triggering liability to duty, it is not yet clear 

how the favourable treatment will interact with 

antidumping duties or countervailing duties (which 

counteract subsidies which are harmful to trade). 

The Bidding Prospectus indicates that the freeport 

offer is “subject to” subsidy controls but does not say 

when or how this will operate in practice1.  

There is also the possibility that where materials are 

imported into the UK freeport, used in 

manufacturing, and the finished goods re-exported, 

the absence of duty will lead to the loss of 

preferential tariffs under certain Free Trade 

Agreements. The extent to which this will impact on 

the attractions of UK freeports is unclear. It seems 

that traders will be allowed to opt out of the duty 

benefits of the UK freeport if they wish to preserve 

the status of their goods under a relevant FTA.  

The UK freeports have been selected on the basis of 

their ability to handle cargo and commodity shipping 

of significant size as well as their position on long 

established shipping lanes between the English 

Channel/North Sea and the rest of the world. Solent, 

Thames, Felixstowe, Humber and Teeside are 

therefore well placed to receive cargo in large and 

economical quantities for onward shipment in smaller 

parcels to the ports of North West Europe in smaller 

and more versatile ships. The UK freeports also 

benefit from good quality road and rail links within 

the UK, making them ideal for the inward distribution 

of multimodal cargo and bulk liquids. The Tees may 

also attract greater volumes of short sea shipping to 

and from the Baltic as a result of its new customs 

status. 

Buyers of both generic commodities and 

manufactured goods are generally responsible for 

the payment of import duties (most INCOTERMS 

provide for this, with the exception of DDP –

Delivered Duty Paid – which places the responsibility 

on the seller). One example of how both buyers and 

sellers might benefit from the freedom from duty 

offered by the Freeports is for goods to be 

delivered/sold into a seller-owned/controlled 

warehouse in the customs site zone of the freeport. 

The buyer would pay rent for the warehouse space, 

which could be offered by the seller at competitive 

rates due to the savings on duty. This would enable 

the buyer to purchase larger quantities, which would 

then be released from the warehouse in smaller 

quantities as required.  

The new freeports are also to serve the purpose of 

Enterprise Zones and there are to be certain time 

limited exemptions from certain other taxes for areas 

which are designated as “tax sites” within the 

freeport. Tax sites must be “underdeveloped” (empty 

or brownfield or under-occupied land) and/or in need 

of regeneration.  

To incentivise business to move to and to build their 

own premises in the freeport, there will be a 5 year 

Stamp Duty Land Tax holiday (1 April 2021 to 31 

March 2026); enhanced Structures and Building 
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allowances (also 1 April 2021 to 31 March 2026); 

and enhanced Plant and Machinery allowances (1 

October 2021 to 30 September 2026). The enabling 

legislation is not yet in place but it is hoped that, as 

with Enterprise Zones, it will be sufficient for the 

expenditure to be incurred under a contract entered 

into in the three year window. Business rates relief 

will be available for new businesses, businesses 

moving into the tax site and businesses expanding 

within the tax site. 

There is also to be a limited relief from employer 

national insurance contributions for hiring new staff 

up to a limit of £25,000 earnings per employee. 

Ordinarily annualised earnings of £8,844 or less are 

subject to a nil rate of employer NIC. It seems that 

the intention is to raise the threshold to £25,000 for 

up to three years per employee implying a maximum 

saving of approximately £6,688 per new employee. 

The relief is to be on offer for a minimum period of 

four years and a possible maximum of nine years. 

The relief is available only for new employments and 

anti-avoidance provisions are likely to prevent 

existing employees being re-hired.  

Infrastructure 

The freeports themselves will require a significant 

amount of infrastructure.  

From a planning perspective, UK freeports will 

benefit from permitted development rights allowing 

for a range of developments with the need to apply 

for an express planning permission. As well as 

permitted development rights that will apply to all 

freeports, local planning authorities may choose to 

provide additional permitted development rights –

particularly with respect to those types of activities 

that the local authority wishes to promote in that 

area, such as green energy production.  

These developments could be financed by way of 

traditional borrowings, or by way of project finance 

where a particular development could support it –

this may well be the case for green energy projects, 

or other projects where there is a clear income 

stream that lenders could rely on by way of security. 

How UK will deal with negative issues 

identified to date within freeports 

A prominent issue identified as a concern is the 

potential for free ports to encourage (or at least 

facilitate) illicit activity. The International Trade 

Committee in the House of Commons cited evidence 

of such zones carrying elevated risks of "trade in 

counterfeit goods; drug trafficking; illegal wildlife 

trade; smuggling; trade-based money laundering; 

tax evasion; and corruption". Such concerns are 

mirrored in commentary from the OECD.Existing UK 

legislation contains obligations on reporting certain 

money laundering issues which will address some of 

the concerns. Further, the proposed requirement for 

free port operators to comply with the OECD's Code 

of Conduct for Clean Free Trade Zones is welcome. 

However, there seems to be broad acknowledgement 

thatsignificantly increased vigilance, policing and 

enforcement will be necessary to meet the risks of 

illicit activity.  

Conclusion  

Given the challenging year businesses across the 

country have encountered, any development that 

promotes increased trade and employment is 

welcomed.  

The major question that needs to be answered 

sooner rather than later is how the Government will 

ensure freeports achieve their objectives. 

The actual outcomes and benefits achieved from the 

UK Government's previous freeport model are still 

hotly debated today. 

We agree with the International Trade Committee's 

recommendation that the UK Government's 

objectives and outcomes must be measured and 

monitored this time round. The Government must 

set out clear metrics that will be used to measure 

freeport success against their objectives and 

outcomes to avoid history repeating itself.  

The UK Government's announcement in May 2021 

that recent post-Brexit trade agreements with 23 

different countries included clauses that specifically 

prohibit manufacturers in freeport-type zones from 

benefiting from the deals is a major blow to the 

freeports. The UK Government will need to confirm 

how it shall deal with such issues when it provides 

further clarity on the model's workings. 

We therefore look forward to the UK Government 

issuing further guidance and information on their 

latest freeport model in the near future so questions 

can be answered and businesses can start analysing 

whether or not freeports could be a possibility for 

their business.
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Sale contract – quality certificate binding? – contract 
interpretation 

 

Facts 

• Tintrade agreed to sell a cargo of fuel oil to 

Septo. The Recap provided for “Determination of 

Quality and Quantity…As ascertained at loadport 

by mutually acceptable first class independent 

inspector…Such result to be binding on parties 

save fraud or manifest error.” It also provided 

that the BP 2007 General Terms and Conditions 

for FOB sales were to apply where not in conflict 

with other provisions. 

• The BP Terms contained a clause dealing with 

measurement and sampling, which provided that 

certificates of quantity and quality “shall, except 

in cases of manifest error or fraud, be conclusive 

and binding on both parties for invoicing 

purposes”. 

• The samples analysed before loading indicated 

that the cargo was on spec, however, on 

discharge the cargo was found to be off spec. 

Further samples were tested and indicated that 

the cargo was off spec after loading and 

blending on board. 

• Septo brought a claim against the seller for 

damages. Tintrade relied on the binding nature 

of the certificate of quality. Septo said that the 

certificate was only binding for invoicing 

purposes. 

• At first instance, Teare J found that the BP 

Terms qualified the Recap; there was no conflict 

between the terms and they could be read 

together to find that the certificate was only 

binding for invoicing purposes. Septo’s claim 

succeeded. Tintrade appealed. 

HELD: Appeal allowed 

1. Where there is inconsistency between specially 

agreed terms and printed standard terms of the 

contract, plus an inconsistency clause, the law is 

settled that the objective is to determine the 

intention of the parties from the language used 

in the commercial setting. To be inconsistent, a 

term must contradict or be in conflict with the 

other  

term, such that effect cannot fairly be given to 

both. It is not enough if one term qualifies or 

modifies the other. 

2. On its own the Recap term meant that the 

quality certificate was to be binding on the 

parties for all purposes. So the buyer could not 

bring a claim for the product not being in 

accordance with the contract. The BP term that 

the certificate be binding for invoicing purposes 

was of little effect in a documentary sale such as 

this, where the seller must present documents 

(including a quality certificate) to the buyer’s 

bank to get payment under the letter of credit. 

The outcome would be the same even if the 

clause said that the certificate was not binding 

for invoicing purposes. 

3. The BP Term was inconsistent with the Recap 

term and the two clauses could not be read 

together. The BP Term deprived the Recap term 

of all effect and so did not apply. A regime 

where the certificate of quality is binding is 

fundamentally different from one in which the 

certificate is not binding. The binding nature of 

the quality certificate was a central feature of 

the contractual scheme in the Recap because it 

defined the nature of the seller’s obligation in 

relation to the quality of the product and 

provided certainty. Although it would have been 

reasonable to choose a scheme where the 

certificate was not binding, it was a rather 

convoluted way of doing so. That was not a 

commercially reasonable interpretation of what 

the parties did here. 

Septo Trading Inc v Tintrade Limited, [2021] EWCA 

Civ 718 

 

  

Joanne Champkins 
Professional support lawyer, London 

T: +44 20 7809 2623 

E: joanne.champkins@shlegal.com 
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Termination for "material breach" – what exactly is 
"material"? 

 

Contracts for the international sale of goods often contain provisions entitling one of the 
parties to terminate the contract for “material breach”. If the parties have expressly defined 
what they mean by material breach, then this should not give rise to much uncertainty if the 

crunch comes, and one party wishes to terminate. This article considers what happens if 
“material breach” is left undefined, as it is a question which we have been asked by traders 

quite often in recent times. 

As those familiar with English contract law will know, a breach which goes to the root of the 

contract, or deprives a party of substantially the whole benefit of the contract, will entitle the 
innocent party to terminate for what is known as repudiation. A contractual right to terminate 
for “material breach” allows the innocent party to terminate for a breach which is not quite as 

serious as that. But where on the sliding scale of seriousness does any particular breach fall? 
The decision in Dalkia Utilities Services PLC v Celtech International Limited [2006] EWHC 63 

(“Dalkia”) contains some very helpful guidelines about what constitutes a material breach.   

 

Whether a breach is material is a question of fact. 

Defined generally by the English High Court as a 

breach that has “a serious effect on the benefit 

which the innocent party would otherwise derive”1, 

the common denominator in every case analysis is 

that a material breach must be substantial. 

1. Considerations in Dalkia v Celtech  

The facts 

The claimant, Dalkia Utilities Services Ltd, entered a 

15-year contract to provide energy services to the 

defendant, Celtech International Ltd. Payment under 

the contract was to be made in monthly instalments, 

known collectively as the “Charges”.  

The contract contained a clause that provided, “In 

the event of the client (Celtech) being in material 

breach of its obligations to pay the Charges, the 

company shall have the right to terminate this 

Agreement immediately.” There was also a clause 

that made a Termination Sum payable by Celtech if 

the contract ceased because of Celtech’s breach.  

Celtech then failed to pay 3 monthly instalments 

consecutively. Dalkia sought to terminate the 

contract and claim a Termination Sum from Celtech.  

Celtech argued that this failure to pay 3 monthly 

instalments, out of over a hundred payments, was 

not “material”. These non-payments, they claimed, 

were small in proportion to the total amount 

payable. The issue in this case was whether 

Celtech’s non-payment of 3 monthly instalments in a 

 
1 Dalkia Utilities Services PLC v Celtech International Limited 
[2006] EWHC 63 (“Dalkia”) at 99. 
2 Dalkia at 102. 

15-year contract amounted to a material breach of 

the contract. 

The decision 

The High Court ruled in favour of the Claimant, 

Dalkia. Celtech, having failed to pay three 

consecutive monthly instalments, had committed a 

material breach of its obligations to make payment 

under the contract.  

The total amount of the instalments combined was 

“neither trivial nor minimal”2, as they formed a 

quarter of the current year’s payments and Celtech 

was on the brink of insolvency.  

Christopher Clarke J laid down the following (non-

exhaustive) factors in assessing the materiality of a 

breach3:  

1. The nature of the contract and the specific 

obligations involved; 

2. What the breach consists of and its impact on 

the innocent party; and 

3. The circumstances in which the breach arises, 

including any explanation given or apparent as 

to why it has occurred.  

Due to the fact-sensitive nature of the inquiry, the 

High Court considered the specific material breach 

clause in a commercial context.4 It held that such a 

clause was “designed to protect a client [from 

termination] where the default is minimal or 

inconsequential or (even if it is not) is accidental or 

3 Dalkia at 102. 
4 Dalkia at 102. 
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inadvertent” but to allow the contractor to terminate 

in all other cases. Celtech's default in this case was 

not minimal or accidental, as Celtech did not have 

sufficient funds to make the payments.  

2. Clauses allowing time to remedy a material 

breach 

Even if a given breach is found to be material, 

termination of a contract may not be granted by the 

courts if the breach is remediable; and if the 

consequences of the termination would lead to a 

serious imbalance, benefit-wise, between the 

parties.5   

Parties to the contract may therefore consider 

inserting a clause allowing the party in breach to 

remedy the breach before a right to termination can 

be exercised. Lord Reid has clarified that "remedy" 

refers to actions to be taken by the breaching party 

to “put [matters] right for the future.”6   

The English Court of Appeal, in the recent case of 

Bains v Arunvill Capital Limited [2020] EWCA Civ 

545, held that actual performance of the contract 

is required to remedy a material breach. A mere 

indication of intention to perform does not constitute 

a remedy.  

 
5 Phoenix Media Limited v Cobweb Information Limited [2000] 5 
WLUK 424 

3. Concluding comments 

Whether a breach is material depends to a very large 

degree on the specific factual matrix of each case. 

The Dalkia factors provide guidance in determining 

whether a particular breach is material, but the 

ultimate decision on a right to terminate hinges on 

specific contextual details and considerations about 

whether the breach can be remedied. Parties can 

reduce the potential for uncertainty by defining what 

they mean by "material breach" in their contracts. 

 

 

 

 

 

 

  

6 See Lewison on Interpretation of Contracts, Chapter 17, at 
17.119: FL Schuler AG v Wickman Machine Tool Sales Ltd [1974] 
A.C. 235. 

John Simpson 
Partner, Singapore 

T: +65 6622 9565 

E: john.simpson@shlegal.com 
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Case digest 

 

 

Alpha Marine Corp v Minmetals Logistics 

Zhejiang Co. Ltd, MV ‘SMART’ [2021] EWHC 

1157 (Comm) 

The MV SMART ran aground after leaving the 

loadport and broke its back. The time charter 

provided for an owner's lien on sub-hire/freights and 

the owner's bills provided that freight was payable 

“as per charterparty” (this meant the voyage 

charter). The owner issued invoices to cargo 

interests for the freight due under the bills of lading, 

and gave notice revoking charterer’s authority to 

receive the freight.   

The tribunal held that the charterer was in breach of 

the safe port warranty, but that the grounding was 

caused by the Master’s negligent handling of the 

vessel. The owner could only recover the cost of 

bunkers consumed during the voyage. However, the 

owner was in breach of an implied term not to 

exercise its right to revoke charterer’s ability to 

receive freight unless sums were due under the 

charterparty.  

Owner's appeal was allowed. An owner’s bill is the 

owner’s contract and the owner can demand bill of 

lading freight from the shipper before payment is 

made, even when the charterer is not in default. If 

the owner intervenes to receive freight, it must then 

account to the charterer for any amount that it 

receives above that due for hire of the ship. The 

charterparty did not contain express wording limiting 

owner’s exercise of the right and the proposed 

implied terms did not satisfy the test of business 

necessity or obviousness. The obligation to account 

protected the charterer's right to exploit the vessel.      

BP Oil v Vega Petroleum and another [2021] 

EWHC 1364 (Comm) 

BP claimed that it had paid around US$17 million to 

buy crude oil FOB from Vega, but had received no 

oil. Vega asserted that the payments were only for 

the right to lift quantities of oil and that the 

payments were unconditional so BP was not entitled 

to reimbursement if they chose not to lift any oil.   

The Court upheld BP’s claim. The wording provided a 

strong preliminary indication in favour of the 

contracts being FOB sale contracts. The factual 

matrix did not create any ambiguity, nor did it pull 

against the natural reading of the words. It was a 

high value ‘lawyered’ commercial contract, in the 

context of a business where FOB contracts were 

commonplace and the correspondence during the 

contract indicated that the parties saw it as a sale 

contract, not a risk allocation scheme.   

Vega breached the contracts by failing to provide a 

laycan when requested by BP, meaning that BP could 

not nominate a vessel to lift the oil. There was a 

failure of basis for BP’s payments under section 54 

Sale of Goods Act 1979. BP had wrongfully 

terminated but that did not remove BP's right to 

restitution of the sums paid.    

A v B [2021] EWHC 793 (Comm) 

Under an FOB sale contract for Ukranian feed corn, 

which incorporated GAFTA 49, buyers nominated MV 

TAI HUNTER but failed to give owners’ name (as 

required). Sellers doubted that the nomination was 

genuine so asked for a copy of the charterparty. It 

was never provided. Sellers refused to nominate a 

loadport then purported to terminate for repudiatory 

breach on the basis that it was a fanciful nomination. 

Buyers nominated two further vessels. Sellers still 
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refused to nominate a loadport. Buyers accepted the 

anticipatory breach/renunciation. 

The GAFTA Board found in favour of the buyers and 

the court dismissed the sellers' appeal. The buyer 

has an obligation to nominate in time and time is of 

the essence. However, that does not mean that 

there is the reverse obligation not to make any prior 

false nomination. It is not a breach of condition to 

make an invalid nomination where a valid one could 

still be made in time. Here, the initial nomination 

was invalid but the buyers made two further valid 

nominations. The sellers were not entitled to treat 

the contract as at an end after the invalid 

nomination. Sellers were in breach in failing to 

accept a further nomination. 
Joanne Champkins 
Professional support lawyer, London 

T: +44 20 7809 2623 

E: joanne.champkins@shlegal.com 
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Our podcasts 
 

 Commodities in Focus Podcast 

Hosted by members of Stephenson Harwood’s leading commodities team, our podcast 

series, Commodities in Focus, provides an overview of key legal developments and topical 

issues facing clients engaged in the production, trading, carriage, storage and financing of 

commodities. The series complements and draws on themes and topics from our 

Commodities in Focus Bulletin, the latest edition of which can be accessed here. 

 

 

In our third and most recent episode of Commodities in Focus podcast, London-based commodities partner 

Peter Bennett and offshore energy partner Stuart Beadnall discuss MAC clauses. They look at a number of 

areas, including what they are, how they operate, why they are becoming so prominent and the risks 

surrounding termination rights. To listen to our podcasts, click here. 

 

Subscribe to our podcast series on iTunes or Spotify. 

 

 

 

Peter Bennett 

Partner 

T: +44 20 7809  2665 

E: peter.bennett 

@shlegal.com 

 

Stuart Beadnall 

Partner 

T: +44 20 7809 2936 

E: stuart.beadnall 

@shlegal.com 

 

Finance Litigation podcast series 

 

Hosted by members of Stephenson Harwood’s leading finance litigation team, our finance 

litigation podcast series looks at some of the key themes emerging in financial disputes over 

the last 12 months.  

 

Click here to listen to our latest edition, in which partner Donna Newman introduces talks 

covering the following four key topics: 

 

1 – ISDA Master Agreements 

2 – Mis-selling and misrepresentation - the key principles and an update 

3 – Default and enforcement – issues to consider 

4 – Civil claims under Section 138 

 

 
 

Donna Newman 

Partner 

T: +44 20 7809 2357 

E: donna.newman@ 

shlegal.com 

  

https://www.shlegal.com/insights/commodities-in-focus---edition-10-2021
https://www.shlegal.com/news/commodities-in-focus-podcast#:~:text=Hosted%20by%20members%20of%20Stephenson,storage%20and%20financing%20of%20commodities.
https://podcasts.apple.com/gb/podcast/commodities-in-focus/id1551130713
https://open.spotify.com/show/4wbLTnMzGaEgXMoDKNWQN6
https://www.shlegal.com/insights/finance-litigation-podcast-series-2020
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In the news 

The firm has advised NIBC Bank N.V. in relation to a secured loan facility 

The firm has advised NIBC Bank N.V. in relation to a secured loan facility. 

The loan, which incorporated the Secured Overnight Financing Rate (SOFR) 

Day-1 mechanism, was made available to a joint venture which is managed 

by the Dutch drybulk owner Van Weelde Shipping Group. 

"This deal was significant, as it addressed the topical question of the 

discontinuation of LIBOR. The parties decided to incorporate SOFR Day-1 

provisions in the facility, using and adapting the latest Loan Market Association language for SOFR Day-1, 

compounded in arrears with a lookback period of five days without an observation shift," said Dora Mace-

Kokota, partner. "To our knowledge, this is the first ship finance English law set of facility documents, since 

LIBOR discontinuation was announced, which incorporates SOFR Day-1 provisions as opposed to using 

replacement of screen rate language or a rate switch mechanism." 

 

Partner Elizabeth Sloane appointed President of WISTA Hong Kong 

Stephenson Harwood partner Elizabeth Sloane has been appointed President of the 

Hong Kong Chapter of the Women's International Shipping & Trading Association 

(WISTA). Formed in 1974, WISTA is a global organization connecting female 

executives and decision-makers around the world. 

To find out more about WISTA, please click below.  

WISTA Hong Kong, China | WISTA International 

 

Stephenson Harwood (Singapore) Alliance advises Vitol on 

Singapore-based fleet financing 

 

Stephenson Harwood (Singapore) Alliance has advised Vitol, a global 

energy and commodities trader, on the financing of 15 vessels out of its 

recently acquired Singapore-based bunkering fleet. The financing, which 

was provided by two of Vitol’s core banks, forms part of Vitol’s wider global 

bunkering business. Vitol is extremely well positioned in this respect given 

its global reach, infrastructure and supply capabilities. 

 

 

 

 
 

https://wistainternational.com/association/wista-hongkong/
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Get in touch 

If there is a topic or area that you would like us to cover in future editions, or if you have feedback or 

comments, please get in touch by email (jonathan.spearing@shlegal.com) or telephone (+44 20 7809 2228). 

 

Previous editions of Commodities in Focus 

Commodities in Focus Edition 1 

http://www.shlegal.com/flipbook/commodities-in-focus-edition-1-2017/  

Commodities in Focus Edition 2 

http://www.shlegal.com/flipbook/commodities-in-focus-edition-2-2017/  

Commodities in Focus Edition 3 

http://www.shlegal.com/flipbook/commodities-in-focus-edition-3-2017/  

Commodities in Focus Edition 4 

http://www.shlegal.com/flipbook/commodities-in-focus-edition-4-2018  

Commodities in Focus Edition 5 

https://www.shlegal.com/insights/commodities-in-focus---edition-5-2019 

Commodities in Focus Edition 6 

https://www.shlegal.com/insights/commodities-in-focus---edition-6-2019 

Commodities in Focus Edition 7 

https://www.shlegal.com/news/commodities-in-focus---edition-7-2019  

Commodities in Focus Edition 8 

https://www.shlegal.com/flipbook/commodities-in-focus-edition-8-2020/  

Commodities in Focus Edition 9  

https://www.shlegal.com/insights/commodities-in-focus---edition-9-2020  

Commodities in Focus Edition 10 

https://www.shlegal.com/insights/commodities-in-focus---edition-10-2021  

 

 

For those clients interested in the LNG and floating production industry we also produce the following 

publications: 

Well Heeled Edition 1 

http://www.shlegal.com/flipbook/well-heeled-edition-1-2016  

Well Heeled Edition 2 

http://www.shlegal.com/flipbook/well-heeled-edition-2-2016 

Well Heeled Edition 3 

http://www.shlegal.com/flipbook/well-heeled-edition-3-2017 

Well Heeled Edition 4 

https://www.shlegal.com/flipbook/well-heeled-edition-4-2018/ 

Well Connected Edition 1 

mailto:jonathan.spearing@shlegal.com
http://www.shlegal.com/flipbook/commodities-in-focus-edition-1-2017/
http://www.shlegal.com/flipbook/commodities-in-focus-edition-2-2017/
http://www.shlegal.com/flipbook/commodities-in-focus-edition-3-2017/
http://www.shlegal.com/flipbook/commodities-in-focus-edition-4-2018
https://www.shlegal.com/insights/commodities-in-focus---edition-6-2019
https://www.shlegal.com/news/commodities-in-focus---edition-7-2019
https://www.shlegal.com/flipbook/commodities-in-focus-edition-8-2020/
https://www.shlegal.com/insights/commodities-in-focus---edition-9-2020
https://www.shlegal.com/insights/commodities-in-focus---edition-10-2021
http://www.shlegal.com/flipbook/well-heeled-edition-1-2016
http://www.shlegal.com/flipbook/well-heeled-edition-2-2016
http://www.shlegal.com/flipbook/well-heeled-edition-3-2017
https://protect-eu.mimecast.com/s/2btUCvgo8TO25AlCQErzd?domain=shlegal.com
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https://www.shlegal.com/docs/default-source/news-insights-documents/well-connected---edition-1---

2019.pdf 

Well Connected Edition 2 

https://www.shlegal.com/docs/default-source/news-insights-documents/well-connected-2-october-2019.pdf 

Well Connected Edition 3 

https://www.shlegal.com/docs/default-source/news-insights-documents/well-connected-3_spring-

2020.pdf?sfvrsn=14a5ec5b_2 

Well Connected Edition 4 

https://www.offshoreenergylaw.com/sites/default/files/pdf/Well%20Connected_Final_offshore%20hub.pdf 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

https://www.shlegal.com/docs/default-source/news-insights-documents/well-connected---edition-1---2019.pdf
https://www.shlegal.com/docs/default-source/news-insights-documents/well-connected---edition-1---2019.pdf
https://www.shlegal.com/docs/default-source/news-insights-documents/well-connected-2-october-2019.pdf
https://www.shlegal.com/docs/default-source/news-insights-documents/well-connected-3_spring-2020.pdf?sfvrsn=14a5ec5b_2
https://www.shlegal.com/docs/default-source/news-insights-documents/well-connected-3_spring-2020.pdf?sfvrsn=14a5ec5b_2
https://www.offshoreenergylaw.com/sites/default/files/pdf/Well%20Connected_Final_offshore%20hub.pdf
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Disclaimer 

© Stephenson Harwood 2021. Information contained in this document should not be applied to any set of facts 

without seeking legal advice. Any reference to Stephenson Harwood in this document means Stephenson 

Harwood LLP and/or its affiliated undertakings. Any reference to a partner is used to refer to a member of 

Stephenson Harwood LLP. 


