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Introduction 

  

Editor, Jonathan Spearing 

Welcome to the first edition of our relaunched 

publication, Commodities in Focus (CIF). CIF 

is Stephenson Harwood's bulletin for clients 

engaged in the production, trading, carriage, 

storage and financing of commodities. 

Our aim is to provide insights into legal issues, practical 

recommendations based on matters we have handled, 

and recent developments in the sector. 

As we enter the Chinese year of the "fire rooster", this 

edition opens with an editorial from Andrew Rigden 

Green, a commercial litigator in our Hong Kong team.  

This is then followed by two further articles from our 

colleagues in Hong Kong. 

We hope you find this bulletin both useful and 

interesting.  If you have comments or would like to 

learn more on any topic please do get in touch: 

 
E: jonathan.spearing@shlegal.com 

T: +44 20 7809 2228 

“Their business acumen and industry 

knowledge are deep, and the strength 
of each team is impressive” 

Chambers UK 2016 

mailto:jonathan.spearing@shlegal.com
+44 20 7809 2228
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Will the fire rooster’s crow wake a year of prosperity? 

By Andrew Rigden Green 

2017 is the Chinese zodiac year of the rooster.  Seen as independent, warm-hearted and 

quick-minded, the rooster has lots to offer the new year.  But roosters are also considered 

to be impatient, quickly interested in something, but quickly tiring of it.  Does this have 

something to say to the commodities market for 2017? 

China has demonstrated time and again that as the world’s second largest economy, it is a force to be reckoned 

with when it comes to its ability to drastically influence global physical commodities prices. However, as market 

participants have learned in 2016 – often to their chagrin – China has also begun to flex its muscles by moving 

commodities futures prices around the world. 

Cycles of boom and bust are a familiar phenomenon in the Chinese investment markets, and commodities 

investments have apparently become the objects of desire du jour as Chinese investors are flocking away from 

increasingly restrictive property markets and toward commodities markets. Around October 2016, the PRC 

government tightened restrictions on residential property markets in first- and second-tier cities in an effort to 

curb inflated housing prices. Within weeks, thermal and coking coal futures had hit a record high since their 

debut in 2013 while zinc soared to its highest levels since 2011. Steel rebar, nickel, tin, iron ore and rubber 

futures also reached multi-year highs. 

A popular view amongst commodities market watchers is that faced with the PRC government’s bubble-bursting 

measures in the property markets, strict monetary export controls and relatively underdeveloped capital 

markets, cash-rich Chinese investors have taken the view that commodities will be the next big boom. 

However, other market analysts have opined that the notable rise in commodity prices in 2016 was mainly due 

to capacity reduction on the supply side. 

Trading volumes on the Shanghai and Dalian exchanges had already exploded during the first four months of 

2016, prior to the property market-curbing restrictions adopted by the PRC government. It has been reported 

that the average length of time that Chinese futures contracts are being held is less than four hours, which 

suggests that these trades are done by sophisticated market participants using high-frequency algorithms for 

purely speculative purposes. As a result, Chinese metals investors have become movers of global prices that 

had previously been largely determined in London. 

As a further sign that China’s excess liquidity has found its way into commodities, the prices of products from 

thermal and coking coal futures to glass and even garlic have spiked since mid-2016. 

Now, two months into 2017, it does not appear that the Chinese appetite for commodities investments is 

slowing down – at least for now. Futures prices of coking coal, rebar, copper and zinc surged in January 2017 as 

market participants traded on the expectation that that supplies will fall following new government measures 

aimed at pruning excess capacity and curbing industry-related pollution.  

In terms of physical commodities, as of January 2017, China’s imports of crude oil, coal and iron ore had surged 

by 13.6%, 25.2% and 7.5% respectively, according to China’s General Administration of Customs. Over 2016, 

shipments of oil, iron ore, unwrought copper, copper concentrates and soybeans hit all-time highs. Market 

analysts interpret this as a sign that substantial government spending on infrastructure projects has driven 

demand for base metals and steel, while the government’s efforts to clean up dirty industries and forcibly shut 

down coal mines have forced utilities companies to import coal from abroad.  

Perhaps early enthusiasm will quickly wane, as the Chinese zodiac says of the rooster?  Or perhaps the 

characteristics of independence and quick-mindedness will win out for the rooster? 
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Managing logistics and email fraud risks in global supply 
chain 

In this article KT Fung reviews logistics, contract and fraud risks involved in the delivery of goods from buyers to 

sellers in order to avoid costly misunderstandings, and he provides some precautionary advice. 

The collapse of Hanjin Shipping, the world's seventh largest container carrier, has sent 

shockwaves through the global shipping industry since it filed for bankruptcy at the end of 

August 2016. The demise of the South Korean shipping giant demonstrates the risks that are 

inherent in the trading industry and the importance of using International Commercial Terms 

(”Incoterms”) correctly by sellers and buyers. 

Sellers tend to neglect potential risk factors in their 

quest to grow business. The Hanjin case illustrates 

the risks faced by sellers when entering into purchase 

and sales agreements, credit insurance contracts and 

marine cargo insurance policies. It also reveals the 

importance of correctly using Incoterms and how 

their misuse can lead to a stark contrast in the 

seller’s available recourse to seek payment from the 

buyer. 

“The Hanjin case illustrates the 
risks faced by sellers when 
entering into purchase and sales 
agreements, credit insurance 
contracts and marine cargo 

insurance policies” 

Proper use of Incoterms to minimise 

logistics risks  

There are 11 different Incoterms which are divided 

into four groups (E, F, C and D). First of all, under 

the term EXW ('Ex works'), risk is transferred to the 

buyer when the seller has made the goods available 

to the buyer at the seller's premises. Other terms 

include FOB ('Free on Board'), under which risk 

passes from the seller to the buyer when the goods 

are loaded onto the ship; CFR ('Cost and Freight'), 

under which the seller arranges and pays for the 

carriage of the goods up to the port of destination; 

and CIF ('Cost, Insurance & Freight') with the 

additional requirement that the seller must cover 

insurance for the goods. 

Under FOB, CFR and CIF terms, the risk of damage to 

goods does not pass to the buyer from the seller until 

the goods are loaded onto the vessel. In other words, 

the seller is liable for damage to the goods arising by 

whatever reason while they are in storage or transit 

before being loaded onto the ship. As with the Hanjin 

case, even if the buyer had purchased insurance, he 

would not be able to make a claim due to lack of 

insurable interest if the goods were damaged while 

stranded in port due to the delay in the arrival of the 

loading ship at the port of loading. 

Therefore, for container shipments, it is advisable for 

sellers to adopt FCA ('Free Carrier') terms. When FCA 

terms are adopted, risk of damage to the goods will 

pass to the buyer when the container is delivered to 

the container terminal, and will be insurable under 

the buyer’s insurance policy. In the event that goods 

are damaged before being loaded onto the deck of 

the ship, the buyer can submit a claim under their 

marine cargo insurance.  

In fact, when the latest version of the Incoterms was 

published in 2010, the International Chamber of 

Commerce advised that it would be more appropriate 

to adopt FCA, CPT and CIP instead of FOB, CFR and 

CIF for container shipments as they offer more 

freight insurance coverage at no additional cost. 

There are 8 Incoterms in the E, F and C groups, being 

shipment contracts, in which the buyer assumes 

subsequent risks once shipments are effected 

pursuant to the relevant Incoterms. The buyer is 

obliged to pay the seller even if the goods are not 

received by the buyer after delivery for whatever 

reason. As for arrival contracts adopting group D 

Incoterms, the seller only discharges its delivery 

obligations when the goods are delivered to the 

agreed destination. These terms include DDP 

('Delivered Duty Paid'), DAP ('Delivered at Place') and 

DAT ('Delivered at Terminal'). 
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Pay attention to contract terms and 

conditions 

In respect of the Hanjin case, in a sales contract 

which adopted group E, F or C Incoterms, even if the 

goods did not arrive at the port of destination as 

scheduled, the risk was transferred to the buyer once 

the goods were shipped. Accordingly, the buyer 

would be liable to pay the seller under the sales 

contract. In contrast, in an arrival contract which 

adopted group D Incoterms, as the seller had not 

fulfilled its delivery obligations under the sales 

contract, the buyer would not be required to pay the 

seller. 

The bankruptcy of a carrier is not normally within the 

coverage of export credit insurance. Whether a seller 

can claim the increase in freight for the reshipment of 

goods from a third port to the port of destination 

under marine cargo insurance depends on which 

version of the Institute Marine Cargo Clauses is used. 

The 1982 version specifically excludes losses arising 

from the insolvency or financial default of the carrier, 

whereas there is a possibility the losses could be 

recovered under the 2009 version, depending on 

whether the bill of lading held by the seller was 

issued by Hanjin. 

Sellers are advised to be mindful of the version of the 

insurance which has been purchased and the 

corresponding insurance coverage. 

Beware of online fraud 

In addition to logistics risks, sellers should also be 

aware of online fraud. In recent years, there has 

been a notable increase in email hacking, where 

fraudsters use hacked information to inform the 

buyer that the seller's account details have changed 

and then make off with the proceeds. 

 

In the event that the buyer becomes a victim of such 

fraud, the buyer is still required to pay the seller, 

unless the buyer can prove that the seller is a party 

to the fraud, or that any losses were caused by the 

seller's negligence. To minimize the risk of such 

fraud, certain precautionary measures should be 

taken. 

One such precaution would be for the seller to inform 

all its customers that in light of the growing risk of 

online fraud, customers should seek verification if 

they receive any email stating that the seller's 

account details have changed. Sellers should also 

make it clear to customers that payments should 

never be made to third parties and when in doubt, 

the customer must contact the seller for verification. 

Written communications such as these ensure that 

the buyer has no excuse to refuse payment in the 

event of fraud. Sellers may also stipulate their bank 

details in the sale and purchase contract and state 

that payments must not be made to third parties. The 

contract should also state that the seller would inform 

the buyer by a designated officer in the event of any 

changes to their bank details, and that the buyer is 

obliged to confirm the authenticity of such notice with 

the seller by phone as well. This may substantially 

reduce the fraud risk. 

 

 

 

 

 

  

KT Fung 

Partner, Hong Kong 

T: +852 2533 2868 

E: KT.Fung@shlegal.com 

mailto:KT.Fung@shlegal.com
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Of diamonds and promises 

In this article Andrew Rigden Green considers the decision in KBC Bank NV v Brink’s Hong Kong Limited and 

others (2016). 

Stephenson Harwood recently represented the successful Bank before the Court of Final 

Appeal of Hong Kong, in respect of a consignment of diamonds that had been misdelivered. 

Facts 

KBC provided banking facilities to an Indian diamond 

supplier called Rupam Impex, who in turn entered 

into a Deed of Hypothecation whereby diamonds with 

a total value of US$852,339 were pledged to KBC as 

security for the banking facilities. 

The pledged diamonds were sold to a Hong Kong 

buyer and Rupam Impex entrusted Brink’s (as the 

carrier) to deliver the diamonds to Hong Kong in 

three lots under three air waybills.  Bank of East Asia 

(“BEA”), agent for KBC, was named as the consignee 

in the air waybills. The air waybills were then handed 

over to KBC in accordance with the terms of the 

banking facilities. 

Brink's collected the diamonds when they arrived in 

Hong Kong and released them to the buyer without 

the consent of KBC or BEA.  The buyer had not paid 

for the diamonds.  KBC therefore commenced 

proceedings against Brink’s in the High Court of Hong 

Kong for conversion of the diamonds. 

 

Pledge of goods or hypothecation 

The main issue in the Court of First Instance was 

whether, under the Deed of Hypothecation, the 

diamonds were pledged to KBC, or hypothecated.  

This determined whether KBC had a right to sue 

Brink’s. 

A hypothecation only creates an equitable charge 

over goods which remain in the possession of the 

hypothecator (here Rupam Impex).  The bank has no 

control over the goods and only has the right to sue 

the debtor (Rupam Impex) on the debt and execute 

against the goods. 

Under a pledge, however, the goods must be 

delivered to the pledgee, whether physically or 

constructively (by delivery of a document of title, or 

key to a warehouse containing the goods).  If the 

diamonds had been delivered to KBC, then Brink’s 

held the diamonds on their behalf and had a duty to 

deal with them only in accordance with KBC’s 

instructions.  Delivery to the buyer was not in 

accordance with KBC’s instructions as they had not 

been paid. 

If there was no pledge of the goods, KBC would not 

be able to sue Brink’s for conversion of the diamonds. 

“Delivery to the buyer was not in 
accordance with KBC’s instructions 

as they had not been paid” 

Document of Title 

In international trade we are familiar with the fact 

that a bill of lading is a negotiable document of title.  

It can be transferred from one person to another by 

indorsement and the lawful holder of the bill of lading 

is the person entitled to delivery of the goods. 

KBC argued that the handing over of the air waybills 

by Rupam Impex to KBC constituted constructive 

delivery which perfected the pledge and thereby 

allowed KBC, as the pledgee, an immediate right of 

possession to the diamonds. 

However, under Hong Kong and English law, air 

waybills are not negotiable in the same way as bills of 

lading.  They cannot be transferred from one person 

to another by indorsement or any other means.  

The court considered the leading Hong Kong and 

Commonwealth cases dealing with constructive 

possession of goods by delivery of other documents 

(such as trust receipts, cargo receipts and mate’s 

receipts).  It decided that air waybills could not be 

treated as giving constructive possession of the 

goods to KBC’s agent, BEA.  The pledge was not 

perfected, therefore KBC had only a hypothecation 

and no title to sue Brink’s. 

Is a document of title necessary? 

KBC appealed.  The Court of Appeal held that the 

judge below was wrong to fixate on whether or not 

the air waybill was a document of title. 

The Judge had placed strong reliance on a Malaysian 

case where mate’s receipts had apparently been 

considered to be documents of title.  However, on a 

proper analysis of the Privy Counsel’s decision, the 

reason for the judgment was not because mate's 
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receipts were considered to be documents of title, but 

rather because the bank had advanced money under 

a contract of pledge and there was a presumption 

that delivery of the pledged goods would be at the 

earliest opportunity, that is, on shipment. 

The situation was materially the same here: the 

delivery of goods to a carrier, consigned to a bank, 

amounted to a constructive delivery of the goods to 

the bank, so as to perfect a pledge over the goods. 

Therefore, by handing the diamonds to the freight 

forwarder and directing that they be delivered to 

BEA, Rupam Impex had constructively delivered the 

diamonds to KBC and perfected the pledge. 

KBC were awarded the full amount of the claim. 

 

“KBC were awarded the full 
amount of the claim” 

Ignorance of the pledge 

Brink’s then applied to the Court of Final Appeal, 

where they argued that they did not know about 

KBC’s interest in the diamonds and should not 

therefore be liable to KBC for the misdelivery. 

The Court rejected Brink’s argument and held that 

Brink’s knowledge or ignorance of the pledge made 

between KBC and Rupam Impex was irrelevant and 

not reasonably arguable.  The Court affirmed the 

Court of Appeal judgment and dismissed Brink’s 

appeal. 

“The Court affirmed the Court of 
Appeal judgment and dismissed 

Brink’s appeal” 

Comment 

Before the Brink's/KBC decision, constructive delivery 

to a pledgee could be: 

a. giving control of the goods through delivery of a 

key; 

b. transferring valid title documents (such as bills 

of lading) to the pledgee; and 

c. acknowledgment by the custodian that he holds 

the goods to the order or at the disposition of 

the pledgee. 

The Brink's/KBC case did not fall into any of these 

categories: there were no keys, the air waybills were 

not title documents and Brink’s actually denied 

knowledge of KBC’s interest in the diamonds. 

This case therefore creates a new type of 

constructive delivery: when the pledgor delivers the 

goods to a carrier and directs the goods to be 

delivered to the pledgee (or its agent). That is 

sufficient to perfect the pledge.  It is irrelevant 

whether the carrier/custodian knows that the goods 

are subject to a pledge. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Andrew Rigden Green 

Partner, Hong Kong 

T +852 2533 2761 

E: andrew.rigdengreen@shlegal.com 

mailto:andrew.rigdengreen@shlegal.com
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ISDA early termination payments 

This is an abridged version of a webcast produced by Sue Millar and Jeremy Livingston of our Financial 

Litigation team.  To view the full webcast go to: ISDA Master Agreements - a brief update webcast 

The English courts have recently considered the termination and "close out" provisions in 

section 6 of the ISDA Master Agreements, in particular, the mechanism for calculation and 

payment on early termination following an event of default.

The amount due in respect of an early termination 

must be communicated to the party required to pay it 

by a "statement" showing "in reasonable detail" the 

calculations undertaken and providing details of the 

account into which payment is to be made (section 

6(d)(i)). This should be done as soon as reasonably 

practicable following the occurrence of an Early 

Termination Date ("ETD").  Section 6(d)(ii) provides 

that the amount due in respect of an ETD is "payable 

on the day that notice of the amount payable is 

effective". 

Videocon Global Limited and another v 

Goldman Sachs International [2016] EWCA 

Civ 130 

In Videocon Global v Goldman Sachs, the Court of 

Appeal considered whether the defaulting party's 

obligation to pay the sum due on early termination 

was conditional on the notice being served as soon as 

reasonably practicable after the ETD. 

Videocon and Goldman Sachs entered into two 

currency swap transactions under the umbrella of a 

1992 Master Agreement. Goldman made a margin 

call, which was not paid.  Goldman delivered a notice 

of potential event of default and a notice designating 

an ETD. Several weeks later, Goldman delivered a 

calculation statement. Videocon did not pay, so 

Goldman started proceedings.  

The judge held that Goldman had not provided proper 

details of its calculations. Goldman served a new 

notice, more than two years later.  The new notice 

set out the same sum but provided the further 

information required. Goldman then reapplied for 

summary judgment. 

The judge ruled that service of the notice "on or as 

soon as reasonably practicable" after the ETD was not 

a condition precedent to the sum becoming payable. 

Whilst Goldman might have been in breach of 

contract for serving the notice late, the notice itself 

was still valid. 

The Court of Appeal then dismissed Videocon's 

appeal, distinguishing between a sum becoming due 

and its becoming payable. The Court held that: 

• It is clear that the debt obligation in respect of 

an ETD accrues due on that date, prior to the 

section 6(d)(i) statement. Therefore, the debt 

cannot be subject to production of the statement 

before it becomes due and cannot be discharged 

simply by failure to serve a non-compliant 

statement. 

• The amount due on an ETD is payable on the day 

that notice of the amount payable is effective 

(section 6(d)(ii)). The clause does not refer to 

the section 6(d)(i) statement, merely to "notice 

of the amount payable", a more general term. 

On its natural reading, those words refer only to 

a notice of the amount payable and not a 

detailed statement of the supporting calculations 

and quotations. Only the "effective" giving of 

notice of the amount payable is required to 

trigger the Payment Date. 

• Goldman's letter clearly set out the amount 

payable and its calculations. Although the 

calculations lacked detail, the letter was still 

adequate notice of the amount payable. 

This important decision indicates that whether the 

sum is due on the early termination of transactions 

does not depend on detailed calculations being 

provided at all, or even within a reasonable time.  

The ruling will apply to both ISDA 1992 and 2002 

Master Agreements.  However, the calculation still 

needs to be correct, so we expect that parties will 

continue to deliver just one statement containing 

both payment amount and calculation methodology. 

“This important decision indicates 
that whether the sum is due on 
the early termination of 
transactions does not depend on 
detailed calculations being 
provided at all, or even within a 

reasonable time” 

The non-defaulting party could still be in breach of 

contract if it does not provide the calculation details 

promptly, even if the sum is due as a result of 

notification of the sum.  The defaulting party may be 

able to prove that it has suffered loss as a result of 

this failure, so prompt notification of the amount and 

calculations is advisable. 

http://www.shlegal.com/news-insights/isda-master-agreements---a-brief-update-webcast
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Lomas and others v Burlington Loan 

Management Limited and others [2016] 

EWHC 2417  

This is the latest instalment in the Lehman "Waterfall" 

litigation arising out of the collapse of Lehman 

Brothers and looks at interest provisions on sums due 

following early termination and close out of 

transactions. 

The case centred on a surplus of approximately £7 

billion that Lehman Brothers International Europe had 

generated, despite having gone into administration 

eight years previously. Various creditors were, 

unsurprisingly, eager to obtain a share in this 

surplus. A key issue was the interest payable on 

debts owed by Lehman following close out of the 

ISDA Master Agreement. 

Section 9(h)(ii)(2) of the 2002 Master Agreement 

provides for "interest" to be paid on a past-due Early 

Termination Amount at the Default Rate. The Default 

Rate is defined in section 14 as "a rate per annum 

equal to the cost (without proof or evidence of any 

actual cost) to the relevant payee (as certified by it) 

if it were to fund or of funding the relevant amount 

plus 1% per annum". The Default Rate may apply 

both where a party pays a close-out amount late and 

also on any defaulted payments. 

The Court was asked to decide whether this cost of 

funding was a borrowing cost or whether it could also 

take into account the (higher) cost of raising equity. 

It held that: 

• "cost of funding" means the cost of borrowing 

the relevant amount under a loan transaction. 

This did not include costs associated with wider 

types of funding such as equity funding, which 

was unfortunate as, following Lehman's collapse, 

many banks raised equity at a cost well above 

the 8% simple interest rate. 

• "cost" means the "transactional costs", i.e. the 

price which is required to be paid in return for 

the funding for the period it is required. Such 

cost is effectively the rate of interest which was 

incurred or would have been incurred by the 

relevant payee for borrowing the close-out sum 

over the period during which it remained 

outstanding, at a daily compounding rate. 

Accordingly, when the ISDA Master Agreement 

refers to interest, it is referring to interest as the 

price of borrowing money and it follows that the 

cost of funding must be the cost of borrowing the 

relevant amount. 

• the Default Rate should be calculated only by 

reference to Lehman's original contractual 

counterparty's cost of funding, not by reference 

to a third party to whom that original 

counterparty has transferred its rights pursuant 

to Section 7 of the 2002 ISDA Master 

Agreement.  As a matter of contractual 

interpretation, only the original counterparty was 

the "relevant payee".  The Lehman debt, 

including ISDA claims, had been heavily traded 

following Lehman's entry into administration.   

So transferees were entitled to the interest based 

on the transferor's cost of borrowing, but not 

interest based on its own costs. 

In light of this decision, it is important for creditors to 

think about what rate of interest they can certify (the 

judgment sets out detailed guidance on this). 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

Sue Millar 

Partner, London 

T + 44 20 7809 2329 

E: sue.millar@shlegal.com 

Jeremy Livingston 

Associate, London 

T: +44 20 7809 2086 

E: jeremy.livingston@shlegal.com 

mailto:sue.millar@shlegal.com
+44 20 7809 2086
mailto:jeremy.livingston@shlegal.com
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LNGVoy and ShellLNGtime compared 

In this article, Owen Fry considers the allocation of risks between shipowners and charterers as found in the new 

LNGVOY form, compared to ShellLNGTime1. Stephenson Harwood partners, Stuart Beadnall and Ingolf Kaiser were 

involved in BIMCO's documentary committee that advised on the terms for the new LNG charter form (LNGVOY), 

endorsed by GIIGNL and published in April 2016. 

In 2015, 29% of the world's LNG was traded under agreements with terms of less than two 

years.  Many of these cargoes are carried on spot terms, often as a trip-time charter based 

upon a heavily amended ShellLNGTime form.  A new alternative is provided by the publication 

of LNGVoy, a standard form charterparty designed specifically for this purpose. 

There will inevitably be some nervousness in 

switching to a new, unfamiliar form, even one 

tailored to the needs of this growing market. This 

article considers some of the main terms of LNGVoy 

and contrasts them with ShellLNGTime1. 

The purpose is to demonstrate that, other than the 

conventional differences between contracting on time 

charter or voyage charter terms, the allocation of 

risks between shipowner and charterers in these two 

forms of LNG charter, when applied to spot voyages, 

is essentially the same. 

“The allocation of risks between 
shipowner and charterers in these 
two forms of LNG charter is 
essentially the same” 

Comparison Table 

We set out below terms of the two charters of 

particular importance.  The comparison is made 

against ShellLNGTime 2005.  A second ShellLNGTime 

is now being published but it does not materially alter 

the allocation of risk.  A comprehensive table 

comparing all LNGVoy and ShellLNGTime terms is 

available on request - contact: 

joanne.champkins@shlegal.com. 

Safe port warranty 

Clause 4(c) of the ShellLNGTime1 form provides that 

"Charterers shall use due diligence to ensure that the 

Vessel is only employed between and at safe places". 

In voyage charters, generally, charterers do not give 

a safe port warranty, as the loading and discharge 

ports are identified in advance, and so owners can 

check for themselves whether the port is safe.  

However, under LNGVoy, the definition of Loading 

Port and Discharging Port requires that they be a 

"safe place", and clause 7(b) provides that 

"Charterers warrant that they have exercised due 

diligence to ensure that the Loading and Discharging 

Ports are safe." Therefore, unless amended, 

charterers are under similar obligations as those 

imposed under ShellLNGTime1. 

Voyage charterers may be surprised that LNG owners 

should take only a passive role in vetting the safety 

of terminals.  However, owners are required under 

both forms to ensure the compatibility of the vessel 

to load at the nominated terminals. Also the key 

point in the drafting of LNGVoy on this issue was to 

mirror the allocation of risk found in a trip-time 

charter, even though this departs from normal 

voyage chartering practice. 

Arrival at the loading port and condition of 

the vessel 

For longer term charterparties, owners generally 

have more information about the vessel's schedule 

and are therefore in a better position to plan for 

periods between cargoes, to ensure that the vessel's 

tanks are kept cool and ready to load without delay. 

Vessels employed in the spot market are often unable 

to do this. LNGVoy therefore provides flexibility as to 

how the vessel would be presented.  Clause 5 offers 

three options for the condition of the vessel upon 

arrival at the loading port; (i) with tanks cooled down 

and ready to load, (ii) with tanks warm, either under 

natural gas vapours, or (iii) inerted. 

 

If the vessel is required to arrive with tanks cooled 

and ready to load and there is a delay in reaching the 

loading port, charterers' position would differ 

depending upon whether the vessel had been 

chartered under LNGVoy or ShellLNGTime1. 

Under clause 5(b) of LNGVoy, owners would be 

entitled to tender Notice of Readiness, but any time 

mailto:joanne.champkins@shlegal.com
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lost in cooling down the tanks would not count as 

laytime or time on demurrage, unless cooling down is 

required owing to a delay in loading (see 5(b)(iii)). 

Any additional LNG required to cool down the tanks 

would be paid for by owners (although supplied by 

charterers), unless the delay had been caused by 

charterers' breach or where clause 5(b)(iii) applies. 

Under ShellLNGTime1, if cooling down is required 

because some or all of the heel has boiled-off before 

reaching the loading port, the default position would 

be that the time spent cooling down would be for 

charterers' account, unless time had been lost as a 

result of an off-hire event under clause 22 or as a 

result of owners' breach. 

There is also a wider range of circumstances in which 

charterers would be required to pay for the LNG used 

in cooling down. For example, under clause 16(b)(ii) 

of ShellLNGTime1, charterers would be required to 

pay for the LNG if it was required by reason of a 

strike or act of God, whereas under LNGVoy, the 

default position would be that owners pay in these 

circumstances, unless they had been caused by 

something for which charterers were responsible. 

Despite the precise consequences of the vessel not 

being ready to load differing according to which form 

is used, it may seem that such differences are due to 

the nature of voyage charters compared to time 

charters, whilst the underlying allocation of risk and 

liability is the same. 

Boil-off during the voyage 

Under ShellLNGTime1, the general position is that 

boil-off caused by a delay which was not caused by 

owners' breach or an off-hire event would be for 

charterers' account.  So owners may be liable where 

the delay did not result from their breach, such as 

where time is lost due to an off-hire event (see 

clause 22(g)). 

Under LNGVoy, owners warrant that the daily natural 

boil-off shall not exceed a certain rate, which is set 

out in the charterparty at the time of fixing (see 

clause 23(a)). Any boil-off up to the level of this cap 

can be used as fuel for propulsion without cost to the 

owners. But how would charterers be compensated 

for additional boil-off if, for example, due to a delay 

on the sea passage, the voyage took a day longer 

than it should have taken? Would charterers not be 

entitled to compensation for the boil-off which 

occurred during that extra day, even though the daily 

limit had not been exceeded? 

This problem is addressed by the inclusion of a limit 

for the total amount of boil-off that may occur during 

the sea passage. This is set out in box 27 of the 

LNGVoy form and is defined as the "Boil-off Cap". 

This will be calculated in advance, and will depend 

upon factors such as the length of the voyage, the 

specification of the vessel, charterers' requirements 

as to how quickly the vessel should proceed and 

whether owners are entitled to "force boil-off" so as 

to speed up on the voyage. 

Where the Boil-off Cap is exceeded, LNGVoy takes a 

strict approach in favour of charterers, as owners will 

be liable for any excess boil-off above the Boil-off Cap 

unless the delay is caused by charterers' breach or 

one of the limited range of circumstances in clause 

23(b). Owners cannot rely upon the clause 

paramount or the general exceptions to escape 

liability. Given the importance in the LNG trade of 

maintaining a tight schedule, this arguably strikes the 

right balance in allocating the risk between the 

parties, and mirrors the allocation of liability found in 

ShellLNGtime. In any event, owners can mitigate the 

effect of this, when using LNGVoy, by ensuring that 

they are conservative when determining the Boil-Off 

Cap and that sufficient margin is built into their 

calculations to account for the exigencies of the 

typical voyage. 

Adjusting to LNGVoy 

Given the significant differences between the two 

forms, some reluctance to start doing business on the 

new form is understandable. However, as 

demonstrated above, many terms, such as the safe 

port provisions, are largely indistinguishable, and the 

differences are largely a consequence of chartering 

on voyage rather than time charterparty terms. 

“Differences are largely a 
consequence of chartering on 
voyage rather than time 

charterparty terms” 
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Case digest 

Grand China Logistics Holding (Group) v 

Spar Shipping AS [2016] EWCA Civ 982 

When charterers, Grand China, fell into arrears in 

paying hire on three long-term NYPE charterparties, 

owners, Spar Shipping, withdrew the vessels and 

terminated the charterparties.  The Commercial Court 

in The ASTRA ([2013] EWHC 865) had previously held 

that punctual payment of hire under a time charter was 

a condition.  The Court of Appeal in Spar Shipping held 

that The Astra was wrongly decided and that punctual 

payment of hire was not a condition.  However, 

charterers had renounced the charterparties and 

owners were able to terminate the charterparties under 

the contractual withdrawal clause. 

 

Vinnlustodin HF and another v Sea Tank 

Shipping AS [2016] EWHC 2514 

A bulk cargo of fish oil carried on board the tanker 

"AQASIA" was damaged when it was co-mingled with 

other fish oil.  The carrier conceded liability but claimed 

limitation of liability under Article IV Rule 5 of the 

Hague Rules.  The judge held that where the Hague 

Rules apply to the carriage of a bulk cargo, it is not 

possible for carriers to limit their liability under Art IV, 

Rule 5.  Note that, where the Hague-Visby Rules apply 

to the carriage of a bulk cargo, such limitation is 

possible. 

 

Dexia Crediop v Provincia di Brescia [2016] 

EWHC 3261 

Dexia entered into a number of different credit 

agreements with Brescia that included (1) a mandate 

agreement which was subject to Italian jurisdiction, 

and (2) a 1992 ISDA Master Agreement which was 

subject to English law and jurisdiction.  Both parties 

brought claims against the other, Brescia in Italy for 

breach of the mandate and Dexia in England for 

declaratory relief in relation to interest rate swaps 

which were subject to the Master Agreement. 

The judge held that the declarations sought by Dexia 

related to issues stemming from the Master 

Agreement, which was subject to English jurisdiction.  

"Cause of action" in the Brussels Recast Regulation was 

construed narrowly, the Italian and English proceedings 

did not have the same "objet" and "cause" and so the 

English proceedings did not have to be stayed. 

 

Euro-Asian Oil SA (formerly Euro-Asian Oil 

AG) v Abilo (UK) Ltd and another [2016] 

EWHC 3340 

Euro-Asian Oil SA, represented by Stephenson 

Harwood, successfully brought a claim against Abilo 

(UK) Limited and Credit Suisse AG for non-delivery of 

20,000 metric tonnes of ultra-sulphur diesel (ULSD), 

with a purchase price of nearly US$ 16,000,000. Abilo 

was to supply ULSD to Euro-Asian and Credit Suisse 

co-signed letters of indemnity which were presented to 

Euro-Asian's bank under the letters of credit, in lieu of 

bills of lading. 

When the cargo was not delivered, Euro-Asian claimed 

in contract, tort and unjust enrichment against Abilo 

under the sale contract and the letter of indemnity.  It 

also claimed against Credit Suisse for breach of 

warranties under the letter of indemnity.  Both Abilo 

and Credit Suisse were found liable.  Credit Suisse had 

gone beyond the role of a letter of credit bank: in co-

signing the letters of indemnity, it had assumed the 

same contractual responsibilities as Abilo in relation to 

the underlying contract of sale and exposed itself to 

liability in the event that Abilo did not make the 

delivery. 
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R (on the application of Miller and another) 

v Secretary of State for Exiting the European 

Union [2017] UKSC 5 

The Supreme Court decided, by a majority of 8 to 3, 

that an Act of Parliament is required to authorise 

ministers to give Notice of the decision of the UK to 

withdraw from the European Union, under Article 50 of 

the Treaty on the European Union.  The ministers do 

not need authorisation from the devolved legislatures 

of Northern Ireland, Scotland and Wales. 

 

The "STAR QUEST" [2016] SGHC 100 

Back-to-back sale and purchase contracts were entered 

into between (i) the physical supplier and OW Bunkers 

and (ii) OW Bunkers and the owners of the MV "Star 

Quest" (the "Purchaser"). Bunkers were then delivered 

by the Purchaser to other vessels but without the 

production of bills of lading. When OW Bunkers became 

insolvent, the physical supplier attempted to claim the 

bunkers back from the Purchaser as the bill of lading 

was still in his possession. 

The Singapore Court held that the physical supplier 

did not have a claim as the features of the bill of 

lading indicated that it was not a contractual 

document but a receipt of acknowledgment of goods.  

Some of the features that led to this conclusion were 

that there was no express port of discharge stated 

and that it would be impossible to deliver bunkers to 

multiple vessels against a single set of bills.  The 

physical supplier's claims in bailment and conversion 

also failed. 

Scheming in Hong Kong: court hands down 

Winsway and Kaisa decisions 

Winsway, the parent of one of China's biggest coking 

coal groups, has successfully restructured its offshore 

bond debt, with the assistance of teams from 

Stephenson Harwood's London and Hong Kong offices. 

The company is incorporated in the BVI and listed on 

the Hong Kong stock exchange.  The restructuring was 

necessary due to challenging conditions in the region 

and sector which lead to a significant amount of 

outstanding bond debt at maturity of the notes.  The 

restructuring was implemented through parallel 

schemes of arrangement in the BVI and Hong Kong 

and included consideration of whether the provision of 

a consent fee to creditors who agree in advance to vote 

in favour of a scheme, could 'fracture' scheme classes 

for voting purposes. 

For more detailed discussion of the Winsway and Kaisa 

decisions, please follow this link to an article by Sue 

Moore, James Watson and Eloise Fardon of Stephenson 

Harwood.  The article was originally published in Global 

Restructuring Review – GRR magazine. 

 

 

 

 

 

  

http://www.shlegal.com/docs/default-source/news-insights-documents/12_16_scheming-in-hong-kong017a7a85045b6c60befcff000023f0be.pdf?sfvrsn=0
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In the news 

“Nickel and diming” 

In January 2014 the Government of Indonesia banned 

exports of raw unprocessed ores in an attempt to boost 

Indonesia’s processing industry.  However recent 

regulations now permit the export of metal mineral 

concentrates, including copper concentrate, and allow 

the resumption of exports of nickel ore and bauxite ore. 

This has been a blow to investors who had started to 

invest in new or expanded smelting facilities in 

Indonesia.  Following the announcement of the recent 

regulations, there was a short term tumble in nickel 

pricing, now corrected.  However a residual concern is 

that those regulations merely signal a broader trend of 

relaxation of control over the export of unprocessed 

ores, and so are an overture to further pricing volatility. 

 

Stephenson Harwood to launch in Myanmar 

Stephenson Harwood is opening an office in Yangon, 

Myanmar.  The new office is expected to open this year.  

The firm has been advising clients in Myanmar, and 

international clients investing there for many years.  

The new office will support the demand of the growing 

client base and expand the firm's global network of 

offices to ten. 

 

Final report on guidelines on the Market 

Abuse Regulation 

On 17 January 2017, the European Securities Markets 

Authority released their finalised guidelines on inside 

information reasonably expected to be disclosed by 

market participants, including information directly 

relating to spot commodity contracts. This is the latest 

piece of delegated legislation brought in by the new 

European Market Abuse Regulation (MAR) which came 

into force on 3 July 2016. The new regime has a 

significant impact on the regulation of the spot 

commodities markets both in the UK, EEA and further 

afield. MAR makes manipulation of not only commodity 

derivatives but also related spot commodity contracts 

an offence.  We will be exploring the impact that MAR 

has on the spot commodity markets more fully in the 

next edition of Commodities in Focus. 

 

New ICC Rules of Arbitration 

The ICC Court of Arbitration has announced a revision 

to its Rules which will come into force on 1 March 2017. 

The revisions seek to address growing demands from 

users for greater transparency and efficiency in ICC 

Arbitration procedure. 

The changes include a new expedited procedure for 

lower value claims and a requirement for the ICC Court 

to communicate reasons to the parties for the 

appointment, removal, challenge or replacement of an 

arbitrator. 

For further detail, see article New ICC expedited 

arbitration procedure is key revisions to the ICC Rules 

by Stephenson Harwood partner, Shai Wade and 

associate, Ayo Awe. 

 

 

http://www.shlegal.com/news-insights/new-icc-expedited-arbitration-procedure-is-key-revisions-to-the-icc-rules
http://www.shlegal.com/news-insights/new-icc-expedited-arbitration-procedure-is-key-revisions-to-the-icc-rules
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Stephenson Harwood's international team 

Our practice is international and is serviced by specialist lawyers based in key trading hubs 

worldwide. Lawyers in our Dubai, Greater China and Hong Kong, London, Paris, Piraeus, Seoul 

and Singapore offices deliver market-leading expertise to a truly international clientele. 
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